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THE GENERAL ASSEMBLY OF PENNSYLVANIA
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AN ACT

Providing for a nedical liability denonstration project to
identify clinical indications, nethods of treatnment and
standards of practice in certain nmedical specialty areas;

providing for duties of the Insurance Departnment, the State

Board of Medicine and the State Board of Osteopathic
Medi ci ne; and establishing nmedical specialty advisory
conmi ttees.
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The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Medi cal
Liability Denonstration Project Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Board." The State Board of Medicine.

"Departnent.” The Insurance Departnent of the Conmonweal t h.
Section 3. Medical liability denonstration project.

The departnent and the board shall, by January 1, 1995,
establish a nedical liability denonstration project that
i nvol ves the devel opnent of practice paraneters and risk
managenment protocols by nmedical specialty advisory conmttees in
t he areas of anesthesiol ogy, energency nedicine and obstetrics
and gynecol ogy. Each nedical specialty advisory comrttee shal
devel op practice paraneters and ri sk managenent protocols in the
nmedi cal specialty area relating to that conmittee. The practice
paranmeters shall define appropriate clinical indications and
nmet hods of treatnent within that specialty. The ri sk nmanagenent
protocol s shall establish standards of practice designed to
avoi d mal practice clains and increase the defensibility of the

mal practice clains that are pursued. The paraneters and
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protocol s shall be consistent with appropriate standards of care
and levels of quality. Each advisory commttee shall base its
recommendations, in part, upon studies of nedical literature,
recommended standards of care from associ ations representing
that particular nmedical specialty area and anal ysis of nedi cal
mal practice clains liability data. The board and the State Board
of Osteopathic Medicine shall review the paraneters and
protocol s and approve those paranmeters and protocols appropriate
for each nedical specialty area and adopt them as regul ati ons.
Section 4. Medical specialty advisory commttees.

(a) Medical specialty advisory commttees established.--The
Medi cal Specialty Advisory Conmmttee on Anesthesiol ogy, the
Medi cal Specialty Advisory Commttee on Emergency Medicine and
t he Medical Specialty Advisory Comrittee on Cbstetrics and
Gynecol ogy are hereby established for the purpose of advising
the departnent, the board and the State Board of Osteopathic
Medicine in matters related to practice paraneters and ri sk
managenent protocol s.

(b) Medical Specialty Advisory Commttee on
Anest hesi ol ogy. -- The Medi cal Specialty Advisory Conmittee on
Anest hesi ol ogy shall consist of nine nenbers, seven of whom
shall be currently accredited and actively practicing in the
field of anesthesiology. The remaining two nenbers shall be
publi c nenbers. The conposition of the advisory commttee shal
be as foll ows:

(1) An anesthesiologist who practices in a tertiary
hospital, appointed by the board from nom nations subnitted
by the Pennsylvani a Soci ety of Anesthesi ol ogi sts.

(2) An anesthesiol ogi st who practices in a nmediumsized

hospital, appointed by the board from nom nations subnitted
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by the Pennsylvani a Soci ety of Anesthesi ol ogi sts.

(3) An anesthesiol ogist who practices primarily in a
rural area, appointed by the board from nom nations subnitted
by the Pennsylvani a Soci ety of Anesthesi ol ogi sts.

(4) Two practicing anesthesiol ogists, appointed by the
Governor in consultation with the board.

(5) Two currently accredited and actively practicing
nurse anesthetists, appointed by the board from nom nations
subm tted by the Pennsylvania Association of Nurse
Anest heti st s.

(6) Two public nenbers:

(i) one representing the interests of payors of
nmedi cal costs, appointed by the President pro tenpore of
t he Senate; and
(i1i) one representing the interests of consuners,
appoi nted by the Speaker of the House of Representatives.
(c) Medical Specialty Advisory Commttee on Energency
Medi ci ne. --The Medical Specialty Advisory Conmittee on Enmergency
Medi ci ne shall consist of nine nenbers, seven of whom shall be
currently accredited and actively practicing in the field of
energency nedi cine. The remaining two nenbers shall be public
menbers. The conposition of the advisory commttee shall be as
fol | ows:

(1) One licensed enmergency room physician who practices
in atertiary hospital, appointed by the board from
nom nations submtted by the Pennsylvania Medical Society.

(2) One licensed enmergency room physici an, appoi nted by
the board from nom nations subnmtted by the Pennsyl vani a
Ost eopat hi ¢ Associ ati on.

(3) One licensed enmergency room physician who practices
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primarily in a rural area, appointed by the board from
nom nations submtted by the Pennsylvania Medical Society.

(4) Two |icensed energency room physicians, appoi nted by
the Governor in consultation with the Pennsylvani a Acadeny of
Emer gency Room Physi ci ans.

(5) Two |icensed enmergency room nurses, appointed by the
board from nom nations submtted by the Pennsylvani a Nurses
Associ ati on.

(6) Two public nenbers:

(i) one representing the interests of payors of
nmedi cal costs, appointed by the President pro tenpore of
t he Senate; and
(i1i) one representing the interests of consuners,
appoi nted by the Speaker of the House of Representatives.
(d) Medical Specialty Advisory Comrmittee on Cbstetrics and
Gynecol ogy. --The Medi cal Specialty Advisory Commttee on
obstetrics and Gynecol ogy shall consist of nine nmenbers, seven
of whom shall be currently accredited and actively practicing in
the field of obstetrics and gynecol ogy. The remaining two
menbers shall be public nmenbers. The conposition of the advisory
committee shall be as foll ows:

(1) One licensed obstetrics and gynecol ogy physici an who
practices in a tertiary hospital, appointed by the board from
nom nations submtted by the Pennsylvania Medical Society.

(2) One licensed obstetrics and gynecol ogy physici an who
practices in a mediumsized hospital, appointed by the board
from nom nations submtted by the Pennsyl vani a Ost eopat hic
Associ ati on.

(3) One licensed obstetrics and gynecol ogy physici an who

practices primarily in a rural area, appointed by the board
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1 from nom nations submtted by the Pennsyl vania Medi ca

2 Soci et y.

3 (4) One licensed obstetrics and gynecol ogy physici an who
4 practices primarily in a tertiary hospital, appointed by the
5 board from nom nations submtted by the Pennsyl vani a

6 Ost eopat hi ¢ Associ ati on.

7 (5) One licensed obstetrics and gynecol ogy physici an who
8 practices in a mediumsized hospital, appointed by the board
9 from nom nations submtted by the Pennsyl vania Medi ca

10 Soci et y.

11 (6) Two |licensed obstetrics and gynecol ogy physi ci ans,
12 appoi nted by the Governor in consultation with the

13 Pennsyl vani a Chapter of the Anerican Coll ege of Obstetricians
14 and Gynecol ogi sts.

15 (7) Two public nenbers:

16 (i) one representing the interests of payors of

17 nmedi cal costs, appointed by the President pro tenpore of
18 t he Senate; and

19 (i1i) one representing the interests of consuners,
20 appoi nted by the Speaker of the House of Representatives.
21 (e) Terns of office.--Each nmenber shall serve a term of
22 three years.
23 (f) Expenses.--Conmittee nmenbers shall receive no
24 conpensation for their services, but shall be reinbursed for
25 their actual and necessary expenses, including travel expenses,
26 incurred in the discharge of their duties.
27 Section 5. Report to Ceneral Assenbly.
28 By March 1, 1994, each nedical specialty advisory commttee

29 shall provide a report to the Judiciary Commttee and the Public
30 Health and Welfare Conmttee of the Senate and the Judiciary
19930H0563B0614 - 6 -
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Conmittee and the Health and Welfare Conmttee of the House of
Representatives setting forth the practice paranmeters and ri sk
managenent protocols devel oped by that nedical specialty

advi sory comm ttee and adopted by the board and the State Board
of Osteopathic Medicine. The medi cal specialty advisory
commttees al so shall report the extent to which the risk
managenment protocols reduce the practice of defensive nedicine.
Section 6. Application to professional negligence clains.

(a) Introduction by defendant.--In any claimfor
pr of essi onal negli gence agai nst a physician or the enployer of a
physi cian participating in the nedical liability denonstration
project in which a violation of a standard of care is alleged,
only the physician or the physician's enployer nmay introduce
into evidence, as an affirmative defense, the existence of the
practice paraneters and ri sk managenent protocols devel oped and
adopt ed under section 3 for that nedical specialty area.

(b) Burden of proof.--Any physician or physician' s enployer
who pl eads conpliance with the practice paraneters and ri sk
managenent protocols as an affirmative defense to a claimfor
pr of essi onal negligence has the burden of proving that the
physi ci an's conduct was consistent with those paraneters and
protocols in order to rely upon the affirmative defense as the
basis for a determ nation that the physician's conduct did not
constitute professional negligence. If the physician or the
physi ci an's enpl oyer introduces at trial evidence of conpliance
with the paraneters and protocols, then the plaintiff may
i ntroduce evidence on the issue of conpliance. This subsection
does not affect the plaintiff's burden to prove the plaintiff's
cause of action by a preponderance of the evidence as otherw se

provided by law. Nothing in this act alters the burdens of proof
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in exi stence as of Decenber 31, 1994, in professional negligence
pr oceedi ngs.

(c) Application.--This section applies to causes of action
accrui ng between January 1, 1995, and Decenber 31, 1999.

Section 7. Physician participation.

Any physician practicing in a nmedical specialty area for
whi ch practice paraneters and ri sk managenent protocols have
been devel oped and adopted under section 3 shall file witten
notice with the board or the State Board of Osteopathic Medicine
prior to Novenmber 1, 1994, indicating whether he elects to
participate in the nmedical liability denonstration project. A
physi cian's participation in the denonstration project entails
agreenent by the physician to treat all patients according to
the practice paraneters devel oped. The nedical liability
denonstration project authorized by this act does not begin with
respect to a nedical specialty area unless at |east 50% of the
physicians licensed in this Cormonweal th and practicing in that
specialty area elect to participate. Continuation of a
denonstration project is not dependent on the |evel of
partici pation.

Section 8. Evidence and inadm ssibility.

Unl ess i ndependently devel oped froma source other than the
medical liability denonstration project, the practice paraneters
and risk managenent protocols are not adm ssible in evidence in
a lawsuit agai nst any physician who is not a participant in the
denonstration project or against any physician participating in
t he denonstration project who is defending agai nst a cause of
action accruing before January 1, 1995, or after Decenber 31,
1999.

Section 9. Information and reports.
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(a) Reports by insurers.--Any insurance conpany providing
prof essional, mal practice or any other formof liability
i nsurance for any physician practicing in a nmedical specialty
area for which a nedical specialty advisory commttee has been
establ i shed under section 4 or for any hospital in which that
practice has taken place shall provide to the departnent in a
format established by the departnent the foll ow ng:

(1) A report of each claimalleging mal practice during
the five-year period ending Decenber 31, 1994, involving any
physi cian practicing in a medical specialty area for which a
nmedi cal specialty advisory conmittee has been established
under section 4. Each report shall include the nane of the
i nsured, policy nunber, classification of risk, mnedical
specialty, date of claimand the results of the claim
i ncl udi ng defense costs and indemity paynents as a result of
settlenent or verdict, as well as any awards paid in excess
of policy limts. For any claimstill open, the report mnust
i ncl ude the amobunt of any funds allocated as reserve or paid
out. The insurance conpany shall annually report on any
claims that have remai ned open. These reports shall be
provi ded not | ess than sem annually according to a schedul e
established by the departnent. At the discretion of the
departnent, reports shall be provided until all clains are
cl osed.

(2) For the five-year period ending Decenber 31, 1994,
an annual i zed breakdown of the medical liability prem uns
earned for physicians practicing in a nedical specialty area
for which a nedical specialty advisory conmttee has been
establ i shed under section 4. This information shall be

provi ded according to a schedul e established by the
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depart nment.

(3) A report of each claimbrought agai nst any physician
practicing in a nedical specialty area for which a nedical
specialty advisory conmttee has been established under
section 4, alleging mal practice as a result of incidents
occurring on or after January 1, 1995, and before January 1,
2000, that includes, but is not limted to, the nane of the
i nsured, policy nunber, classification of risk, mnedical
specialty, date of claimand the results of each claim
i ncl udi ng defense costs and indemity paynents as a result of
settl enent or verdict, any awards or anmpunts paid in excess
of policy limts and any finding, if made, of whether the
physician's practice was consistent with the practice
paranmeters and ri sk nmanagenent protocols devel oped and
adopt ed under section 3.

(4) An annualized breakdown of the nedical liability
prem uns earned, as of January 1, 1995, for physicians
practicing in a nedical specialty area for which a nedical
specialty advisory conmttee has been established under
section 4. This information shall be provided according to a
schedul e established by the departnent.

(b) Reports by departnent and board.--The departnent and the

board shall report the results of the nedical liability
denonstration project to the Governor and to the Banking and

I nsurance Committee and the Judiciary Comrittee of the Senate
and the Insurance Commttee and the Judiciary Cormittee of the

House of Representatives by Decenber 1, 2000 as foll ows:

(1) The department shall report the foll ow ng:
(1) The nunber of clainms brought agai nst physicians

participating in the denonstration project alleging
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mal practice as a result of incidents occurring on or

after January 1, 1995.

(i1i) The results of any closed clains described in
this section, including defense costs and i ndemity
paynents as a result of settlenment or verdict.

(ii1) The status of all open clains described in
this section, including defense costs, indemity paynents
and any amounts held in reserve.

(iv) The effect of the denmonstration project on the
medical liability clains experience and prem uns of those
physi ci ans participating in the denonstration project.

(2) The board shall quantify and report on any
identifiable inpact of the denonstration project on the cost
of the practice of defensive nedicine. The board shal
establish an econom ¢ advisory commttee to establish the
nmet hodol ogy for evaluating the effect of the denonstration
project on the cost, utilization and the practice of
def ensi ve nedi ci ne. The econom c¢ advi sory comm ttee shal

report the nethodol ogy devel oped to the board by January 1,

1995.
Section 10. Inmunity.
Al'l insurers reporting under section 9 and their agents or

enpl oyees are imune fromliability for any action taken by them
under this act.
Section 11. Confidentiality.

Reports made to the departnent and report records kept by the
departnment are not subject to discovery and are not adm ssible
inany trial, civil or crimnal, other than proceedi ngs brought
before or by the board or the State Board of Osteopathic

Medi ci ne. The departnent shall maintain the reports filed in
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accordance with this act and all information derived fromthe
reports that identifies or permts identification of the insured
or the incident for which a claimwas nade as strictly
confidential records. Information derived fromreports filed in
accordance with this act that does not identify or permt
identification of any insured or incident for which a clai mwas
made may be rel eased by the departnent or otherw se made
avai l able to the public.
Section 12. Rules and regul ati ons.

The departnent and the board may pronul gate rul es and
regul ations to adm nister and enforce this act.
Section 13. Administration and fundi ng.

The board shall allocate funds for the operational and
adm ni strative support of the nedical specialty advisory
commttees. The board may accept funds fromthe State Board of
Ost eopat hi ¢ Medi cine and t he professional mnedical associations
and organi zati ons which participated in the selection of the
nmedi cal specialty advisory conmmttees under section 4 to help
finance the operation of the medical specialty advisory
conmi ttees.
Section 14. Expiration date.

This act shall expire Decenber 31, 2000, unless otherw se
extended by an act of the Ceneral Assenbly.
Section 15. Effective date.

This act shall take effect in 60 days.
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