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AN ACT
Regul ating toxic materials used in packagi ng and conponents
t hereof; and providing for additional duties of the
Depart ment of Environnmental Resources, for certain
procedures, for renedies and enforcenent and for civil and
crimnal penalties.
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The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
CHAPTER 1
PRELI M NARY PROVI SI ONS
Section 101. Short title.

This act shall be known and may be cited as the Fexie <—
Packaging—Reduetion—taw SAFE PACKAG NG ACT. <—
Section 102. Legislative findings.

The CGeneral Assenbly finds and declares as foll ows:

(1) The nmanagenent of solid waste can pose a w de range
of hazards to public health and safety and to the

envi ronnent .

(2) Packaging conprises a significant percentage of the
overal |l solid waste stream

(3) The presence of heavy netals in packaging is a part
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of the total concern in light of their likely presence in
em ssions or ash when packaging is incinerated, or in
| eachat e when packaging is landfilled.

(4) Lead, nercury, cadm um and hexaval ent chrom um on
t he basis of available scientific and nedical evidence, are
of particul ar concern.

(5) It is desirable as a first step in reducing the
toxicity of packaging waste to elimnate the addition of
t hese heavy netals to packagi ng.

(6) The intent of this act is to achieve this reduction

in toxicity without inpeding or discouraging the expanded use

of postconsuner nmaterials in the production of packagi ng and

its components.

Section 103. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Departnment.” The Departnent of Environnmental Resources of
t he Commonweal t h.

"Distributor.” Any person, firmor corporation who takes
title to goods purchased for resale.

"Package." A container providing a neans of marketing,
protecting or handling a product and shall include a unit
package, an internedi ate package and a shi ppi ng contai ner as
defined in Anerican Society for Testing Materials (ASTM D996.
The termshall al so nmean and i nclude the unseal ed receptacl es
such as carrying cases, crates, cups, pails, rigid foil and
ot her trays, wappers and wapping filns, bags and tubs. Tin-
pl ated steel that neets ASTM specification A623, hot-dip and

el ectrolytic gal vani zed steel neeting ASTM specification A525
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and A879 respectively, and gal vani zed wire neeting specification
A641 or A777 shall be considered as a single package conponent.
The term shall not include a ceramc cup which incidentally
serves as a package for another product at the time of sale
where said cup's primary purpose and value is as a cup rather

t han a package for another product.

"Packagi ng conponent.” Any individual assenbled part of a
package such as, but not limted to, any interior or exterior
bl ocki ng, bracing, cushioning, weatherproofing, exterior
strappi ng, coatings, closures, inks, |abels, dye, pignments,
adhesi ves, stabilizers or any other additive.

CHAPTER 3
REGULATI ON OF TOXI C PACKAGQ NG
Section 301. Toxic packagi ng prohibited.

(a) Sale of package or component.--As soon as feasible but
not later than two years fromthe effective date of this act, no
package or packagi ng conponent shall be offered for sale or for
pronoti onal purposes by its manufacturer or distributor in this
Commonweal th which includes, in the package itself or in any
packagi ng conponent, inks, dyes, pignents, adhesives,
stabilizers or any other additives containing any |ead, cadm um
mercury or hexaval ent chrom um whi ch has been intentionally
i ntroduced as an el enent during manufacturing or distribution,
as opposed to the incidental presence of any of these el enents.

(b) Sale of product.--As soon as feasible but not |ater than
two years fromthe effective date of this act, no product shal
be offered for sale or for pronotional purposes by its
manuf acturer or distributor in this Comonwealth in a package
whi ch includes, in the package itself or in any of its packaging

conponents, inks, dyes, pignents, adhesives, stabilizers or any
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ot her additives containing any | ead, cadm um nmercury or
hexaval ent chrom um whi ch has been intentionally introduced as
an el ement during manufacturing or distribution, as opposed to

the incidental presence of any of these el enents.

fey—Steel—strapptng—For—the—purposes—ef—thts—seetton—the  <—

I hi hall I L L . I
Htroducti-on—

(C) STEEL STRAPPI NG --FOR THE PURPOSES OF THI' S SECTI ON, THE <—
USE OF LEAD I N THE PROCESS OF MANUFACTURI NG STEEL STRAPPI NG
SHALL NOT BE CONSI DERED | NTENTI ONAL | NTRODUCT! ON.

(d) Schedule of limt on concentration |evels.--The sum of
concentration | evels of |ead, cadm um nercury and hexaval ent
chrom um present in any package or packagi ng conponent shall not
exceed the follow ng:

(1) Six hundred parts per mllion by weight (0.06%
effective two years after adoption of this act.
(2) Two hundred fifty parts per mllion by weight

(0.025% effective three years after adoption of this act.

(3) One hundred parts per mllion by weight (0.01% four
years after adoption of this act.
Section 302. Exenptions.

Al'l packages and packagi ng conponents shall be subject to
this act except the follow ng:

(1) Those packages or package conponents with a code

i ndi cati ng date of manufacture that were manufactured prior

to the effective date of this act OR ANY ALCOHOLI C BEVERAGE <—

BOTTLED BEFORE THE EFFECTI VE DATE OF THI S ACT.

(2) Those packages or packagi ng conponents to which

| ead, cadmium nmercury or hexaval ent chrom um have been added
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1 in the manufacturing, formng, printing or distribution

2 process in order to conply with health or safety requirenents
3 of Federal law or for which there is no feasible alternative,
4 provi ded that the manufacturer of a package or packagi ng

5 conmponent nust petition the departnent for any exenption

6 under this paragraph for a particul ar package or packagi ng

7 conponent based upon either criterion. The departnent may

8 grant a two-year exenption if warranted by the circunstances.
9 Thi s exenption may, upon neeting either criterion of this

10 par agr aph, be renewed for two years. For purposes of this

11 par agr aph, a use for which there is no feasible alternative
12 is one in which the regul ated substance is essential to the
13 protection, safe handling or function of the package's

14 contents.

15 (3) Packages and packi ng conmponents that woul d not

16 exceed the maxi num contam nant |evels set forth in section
17 301(c) but for the addition of postconsumer materials. This
18 par agr aph shall expire five years after the effective date of
19 this act.
20 (4) For two years fromthe effective date of this act
21 any gl ass or ceram c package that is recyclable, refillable
22 or reuseable that, as a unit, nmeets all current United States
23 Food and Drug Adm nistration guidelines or regulations
24 applicable to a food contact area relating to limts on
25 potentially harnful substances contained in the glazing,
26 pi gnent, glass or ceramc material used to make the package.
27 Section 303. Certificate of conpliance.
28 (a) |Issuance.--As soon as feasible but not later than two

29 years after the effective date of this act, a certificate of
30 conpliance stating that a package or packagi ng conponent is in
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conpliance with the requirenents of this act shall be furnished
by its manufacturer or supplier to its purchaser, provided,
however, where conpliance is achi eved under an exenption
provided in section 302(H—er—(2) 302(2) OR (3), the certificate
shall state the specific basis upon which the exenption is
claimed. The certificate of conpliance shall be signed by an
aut hori zed official of the manufacturing or supplying conpany.
The purchaser shall retain the certificate of conpliance for as
| ong as the package or packagi ng conponent is in use by the
pur chaser to package products. A manufacturer of packagi ng or
packagi ng conponents may i ssue one certificate of conpliance to
each custoner covering every package or packagi ng conponent sold
to that custonmer. A copy of the certificate of conpliance shal
be kept on file by the manufacturer or supplier of the package
or packagi ng conmponent. Certificates of conpliance or copies
t hereof shall be furnished to the departnment upon its request
and to nmenbers of the public.

(b) Subsequent changes.--1f the manufacturer or supplier of
t he package or packagi ng conponent reformul ates or creates a new
package or packagi ng conponent, the manufacturer or supplier
shall provide an anmended or new certificate of conpliance for
the reformnul ated or new package or packagi ng conponent. The
requi renent to provide an anended certificate will not be
triggered by changes in size, shape and | abel copy unl ess such
changes affect conpliance hereunder.

CHAPTER 5
I NVESTI GATORY POVERS

Section 501. Right to enter and inspect.

The departnent shall have the right to enter the prem ses of

a package manufacturer or product manufacturer at which packages
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or packagi ng conponents are manufactured or stored, in order to
determ ne conpliance with the provisions of this act, or any
rul e or regul ati on adopted hereunder.

CHAPTER 7

ENFORCEMENT
Section 701. Unl awful conduct.

It shall be unlawful for any person to:

(1) Violate any provision of this act.

(2) Tender for sale to a whol esaler or retailer any
package, packagi ng conmponent or packaged product in violation
of this act.

(3) Furnish a certificate under section 303 when the
package or packagi ng conponent does not conply with section
301.

Section 702. Enforcenent orders.

(a) |Issuance.--The departnment nmay issue such orders to
persons as it deens necessary to aid in the enforcenent of this
act. The power of the departnment to issue an order under this
act is in addition to any other renedy which may be afforded to
t he departnent under this act or any other act.

(b) Conpliance.--It shall be the duty of any person to
proceed diligently to conply with any order issued under
subsection (a). If the person fails to proceed diligently or
fails to conply with the order within the tinme, if any, as may
be specified, the person shall be guilty of contenpt and shal
be puni shed by the court in an appropriate manner, and for this
pur pose, application may be nmade by the departnent to the
Commonweal th Court, which is hereby granted jurisdiction.
Section 703. Restraining violations.

(a) Injunctions.--1n addition to any other renedies
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avai l able to the departnent, the departnent may institute a suit
in equity in the name of the Conmmonweal th where unl awful conduct
exists for an injunction to restrain a violation of this act or
any order issued pursuant thereto. The Comonweal th shall not be
required to furnish bond or other security in connection wth
such proceedings. In addition to an injunction, the court, in
the equity proceedings, may levy civil penalties as specified in
section 703.

(b) Jurisdiction.--In addition to any other renedies
provided for in this act, upon relation of any district attorney
of any county affected or upon relation of the solicitor of any
county or nunicipality affected, an action in equity may be
brought in a court of conmpetent jurisdiction for an injunction
to restrain any and all violations of this act or the
regul ati ons promul gat ed pursuant thereto.

(c) Concurrent renedies.--The penalties and renedies
prescri bed by this act shall be deemed concurrent, and the
exi stence of or exercise of any renedy shall not prevent the
departnment from exercising any other renmedy hereunder, at |aw or
in equity.

(d) Venue.--Actions instituted under this section may be
filed in the appropriate court of common pleas or in the
Commonweal th Court, which courts are hereby granted jurisdiction
to hear these actions.

Section 704. Civil penalties.

(a) Assessnent.--In addition to proceedi ng under any ot her
remedy available at law or in equity for a violation of any
provision of this act or any order of the departnent issued
under this act, the departnment nay assess a civil penalty upon a

person for such violation. In determ ning the anount of the
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penalty, the departnment shall consider the willful ness of the
vi ol ation, savings resulting to the person in consequence of the
viol ation, deterrence of future violations and other relevant
factors.

(b) Escrow. --Wen the departnent assesses a civil penalty,
it shall informthe person of the anobunt of the penalty. The
person charged with the penalty shall then have 30 days to pay
the penalty in full or, if the person wishes to contest either
t he amount of the penalty or the fact of the violation, either
to forward the proposed anmobunt to the departnment for placenent
in an escrow account with the State Treasurer or with a bank in
this Cormonweal th or to post an appeal bond in the anount of the
penalty. The bond nust be executed by a surety licensed to do
business in this Commonweal th and nust be satisfactory to the
departnment. If, through adm nistrative or judicial review of the
proposed penalty, it is determined that no violation occurred or
that the anobunt of the penalty shall be reduced, the departnent
shall, within 30 days, remt the appropriate amount to the
person, with an interest accunul ated by the escrow deposit.
Failure to forward noney or the appeal bond to the departnent
within 30 days shall result in a waiver of all legal rights to
contest the violation or the anount of the penalty.

(c) Amount.--The maximumcivil penalty which may be assessed
under this section shall be $10,000 per violation. Each
vi ol ation of any provision of this act or any order issued under
this act shall constitute a separate offense under this section.

(d) Period of limtation.--Action under this section nust be
brought within five years of the alleged violation.
Section 705. Crimnal penalties.

(a) Sunmary of fense.--Any person who viol ates any provision

19930H0337B2886 - 10 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

of this act or any order issued hereunder shall, upon conviction
thereof in a summary proceedi ng, be sentenced to pay a fine of
not |ess than $100 and not nore than $1, 000 and costs and, in
default of the payment of such fine and costs, to undergo

i mpri sonnment for not nore than 30 days.

(b) M sdeneanor. --Any person who viol ates any provision of
this act or any order issued under this act comrts a
m sdeneanor of the third degree and shall, upon conviction, be
sentenced to pay a fine of not |less than $1, 000 but not nore
t han $10, 000 per day for each violation or to inprisonment for a
period of not nore than one year, or both.

(c) Second or subsequent offense.--Any person who, within
two years after a conviction of a m sdeneanor for any violation
of this act, violates any provision of this act or any order
i ssued under this act commts a m sdeneanor of the second degree
and shall, upon conviction, be sentenced to pay a fine of not
| ess than $2,500 nor nore than $25,000 for each violation or to
i mprisonnment for a period of not nore than two years, or both.

(d) Violations to be separate offense.--Each viol ation of
any provision of this act or any order issued under this act
shall constitute a separate offense under subsections (a), (b)
and (c).

Section 706. Renedies of citizens.

(a) Authority to bring civil action.--Except as provided in
subsection (c), any aggrieved person may conmence a civil action
on his own behal f agai nst any person who is alleged to be in
viol ation of this act.

(b) Jurisdiction.--The Environnental Hearing Board is given
jurisdiction over citizen suit actions brought under this

section against the departnent. Actions agai nst any ot her
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persons under this section may be taken in a court of conpetent
jurisdiction. The jurisdictionis in addition to any rights of
action now or hereafter existing in equity or under the conmmon

| aw or statutory |aw.

1
2
3
4
5 (c) Notice.--No action may be commenced under this section
6 prior to 60 days after the plaintiff has given notice of the

7 violation to the secretary and to any alleged violator of this
8 act or of a regulation or order of the departnment under this act
9 which has allegedly been violated, nor shall any action be

10 commenced under this section if the secretary has commenced and
11 is diligently prosecuting an admi nistrative action agai nst an
12 alleged violator before the Environnmental Hearing Board or a

13 «civil or crimnal action in a court of the United States or a
14 state to require conpliance with this act.

15 (d) Award of costs.--The Environnental Hearing Board or a
16 court of conpetent jurisdiction, in issuing any final order in
17 any action brought under subsection (a), may award costs of

18 Ilitigation, including reasonable attorney and expert wtness

19 fees, to any party, whenever the board or court determ nes the
20 award is appropriate.

21 Section 707. Concurrent renedies.

22 The penalties and renedi es prescribed by this act shall be
23 deened concurrent, and the existence of or exercise of any

24 renmedy shall not prevent the departnment from exercising any

25 other renedy hereunder, at law or in equity.

26 CHAPTER 9

27 M SCELLANEQUS PROVI SI ONS

28 Section 901. Renoval of additional toxic substances.

29 (a) Regulations.--The departnent may propose to the

30 Environmental Quality Board a regulation to renove additional
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t oxi ¢ substances contai ned in packages or packagi ng conponents
that it determnes will pose a significant threat to public
heal th or environment based on scientific and nedical evidence
and a risk assessnment it performs. These additional substances
may i nclude, but need not be limted to, substances that are
found to be carcinogenic or nutagenic.

(b) Risk assessnent.--The risk assessnent devel oped by the
department must include a determ nation of whether the substance
presents or will present an unreasonable risk to public health
or the environnent, utilizing a nationally recognized risk
assessment protocol. This protocol should take into account the
magni tude and severity of the harm as wei ghed agai nst the
benefits of the substance or m xture to society as well as the
avai lability of substitutes for the substance or m xture and
ot her adverse effects which such proposed action nay have on
soci ety.

(c) Consultations and hearings.--Prior to recomendi ng any
addi ti onal toxic substances, the departnment shall consult wth
CONEG the Anerican Society for Testing and Materials, the
United States Environnmental Protection Agency and the Nort heast
Recycling Council of the Council of State Governnments on the
recommendati on. The departnent shall also hold at |east one
public hearing on its recommendati on prior to proposing a
regul ation to the Environnental Quality Board.

Section 902. State review

The departnent shall, in consultation with the Source
Reduction Council of the Council of Northeastern Governors,
review the effectiveness of this act no |ater than 24 36 nonths
after its adoption and shall provide a report based upon that

review to the Governor and the General Assenbly. The report may
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contai n reconmendati ons to add other toxic substances contai ned

in packaging to the list set forth in this act in order to

further reduce the toxicity of packaging waste and shall contain

a recomendati on whether to continue the recycling exenption as

it is provided for in section 302(3) AND THE EXEMPTI ON UNDER <—
SECTI ON 302(2) and a description of the nature of the

substitutes used in lieu of |ead, nercury, cadm um and

hexaval ent chrom um

Section 903. Public access.

(a) Certificate of conpliance.--Any request froma nmenber of
the public for any certificate of conpliance fromthe
manuf acturer or supplier of a package or packagi ng conponent
shal | be:

(1) Made in witing with a copy provided to the

depart nment.

(2) Made specific as to package or packagi ng conponent

i nformati on request ed.

(3) Responded to by the manufacturer or supplier within

60 days.

(b) Confidential information.--The departnent may, upon
request, designate records, reports or information as
confidential when the person providing the information
denonstrates that the information containing the trade secrets,
processes, operations, style of work or apparatus of a person is
confidential business information. Wien submitting informtion
to the departnment under this act, a person shall designate the
i nformati on which the person believes is confidential or shal
submt the informati on separately from other information being
subm tted.

Section 904. Repeals.
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Al'l acts and parts of acts are repeal ed insofar as they are
inconsistent with this act.

Secti on 905. Ef fecti ve date.

AW N P

This act shall take effect in 60 days.
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