PRI OR PRI NTER S NO. 2191 PRINTER S NO. 3304

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1828 %5

| NTRODUCED BY CGEORGE, HASAY, HALUSKA, M HALICH, SALOOM
PETRARCA, JOHNSQN, HAYDEN, COLAlI ZZO, FEE, KUKOVI CH,
KRUSZEWBKI , SURRA, PRESTQN, STABACK, BATTISTO, BILLOW OLASZ,
McHALE, SERAFI NI, TRELLO, DeWEESE, Rl CHARDSON AND Pl STELLA,
JUNE 28, 1991

AS REPORTED FROM COWM TTEE ON CONSERVATI ON, HOUSE OF
REPRESENTATI VES, AS AMENDED, MARCH 23, 1992

OCO~NOUITARWNE

27
28

AN ACT

Amendi ng the act of April 27, 1966 (1st Sp.Sess., P.L.31, No.1l),
entitled "An act to protect the public health, welfare and
safety by regulating the mning of bitum nous coal; declaring
the exi stence of a public interest in the support of surface
structures; forbidding damage to specified classes of
exi sting structures fromthe mning of bitum nous coal;
requiring permts, and in certain circunstances bonds, for
the m ning of bitum nous coal; providing for the filing of
maps or plans with recorders of deeds; providing for the
giving of notice of mning operations to political
subdi vi si ons and surface | andowners of record; requiring mne
i nspectors to acconpany nuni ci pal officers and their agents
on inspection trips; granting powers to public officers and
af fected property owners to enforce the act; requiring
grantors to certify as to whether any structures on the | ands
conveyed are entitled to support fromthe underlying coal and
grantees to sign an adm ssion of a warning of the possible
| ack of any such right of support; providing for acquisition
wi th conpensation of coal support for existing structures not
protected by this act, and future structures; and inposing
l[itability for violation of the act," providing for the
restoration or replacenent of water supplies materially
affected by mning; further providing for the replacenment or
repair of certain structures affected by m ne subsidence;
further providing for appeals and departnental action; and
maki ng repeal s.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:



Section 1. The title of the act of April 27, 1966 (1st
Sp. Sess., P.L.31, No.1), known as The Bitum nous M ne Subsi dence
and Land Conservation Act, is anended to read:

AN ACT

1
2
3
4
5 To protect the public health, welfare and safety by regul ating
6 the m ning of bitum nous coal; declaring the existence of a
7 public interest in the support of surface structures;

8 [forbiddi ng damage to specified classes of existing

9

structures fromthe mning of bitum nous coal;] providing a

10 renedy for the restoration or replacenent of water supplies
11 affected by underground mning; providing a renedy for the
12 restoration or replacenent or conpensation for surface

13 structures damaged by underground m ning; providing standards
14 for the prevention of hazards to hunman safety and nateri al
15 damage to certain structures; requiring permts, and in

16 certain circunstances bonds, for the mning of bitum nous

17 coal; providing for the filing of maps or plans with

18 recorders of deeds; providing for the giving of notice of

19 m ning operations to political subdivisions and surface

20 | andowners of record; requiring mne inspectors to acconpany
21 muni ci pal officers and their agents on inspection trips;

22 granting powers to public officers and affected property

23 owners to enforce the act; requiring grantors to certify as
24 to whether any structures on the |ands conveyed are entitled
25 to support fromthe underlying coal and grantees to sign an
26 adm ssion of a warning of the possible |ack of any such right
27 of support; [providing for acquisition with conpensation of
28 coal support for existing structures not protected by this
29 act, and future structures;] requiring grantors to provide
30 notice of the existence of voluntary agreenents for the
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restorati on or replacenent of water supplies or for the

repair or conpensation for structural danage; inposing duties

on the Departnment of Environnental Resources for the

conpilation and analysis of data; and inposing liability for

violation of the act.

Section 2. Sections 2 and 3 of the act, anmended Cctober 10,
1980 (P.L.874, No.156), are anended to read:

Section 2. Purpose.--This act shall be deened to be an
exerci se of the police powers of the Comonweal th for the
protection of the health, safety and general welfare of the
peopl e of the Commonweal th, by providing for the conservation of
surface | and areas which nmay be affected in the mning of
bi t um nous coal by methods other than "open pit" or "strip"
mning, to aid in the protection of the safety of the public, to
enhance the value of such lands for taxation, to aid in the

preservation of surface water drainage and public [water

supplies] and private water supplies, to provide for the

restorati on or replacenent of water supplies affected by

underground nmning, to provide for the restoration or

repl acenent of, or conpensation for, surface structures danmaged

by underground mining and generally to i nprove the use and

enj oynent of such lands and to maintain primary jurisdiction
over surface coal mning in Pennsyl vani a.

Section 3. Legislative findings; declaration of policy.--It
is hereby determ ned by the General Assenbly of Pennsylvania and
declared as a matter of legislative findings that:

(1) Present mne subsidence |egislation and coal mning | aws
have failed to protect the public interest in Pennsylvania in
preserving our | and.

(2) Danage from m ne subsi dence has seriously inpeded | and
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devel opnment of the Conmmonweal t h.

(3) Danage from m ne subsi dence has caused a very clear and
present danger to the health, safety and wel fare of the people
of Pennsyl vani a.

(4) Danage by subsi dence erodes the tax base of the affected
muni ci palities.

(5) Coal and related industries and their continued
operation are inportant to the econom c welfare and grow h of
t he Conmonweal t h.

(6) In the past, owners of surface structures have not in
many i nstances recei ved adequate notice or know edge regardi ng
subsurface support, or |ack thereof, for surface structures, and
therefore the State nust exercise its police powers for the
protection of the structures covered herein.

(7) In order to prevent the occurrence of such state of
affairs in the future, the deed notice provisions relating to
such subsurface support, or |lack thereof to a person desiring to
erect a surface structure after the effective date of this act,
nmust be enphasi zed and strengthened and it is necessary to maeke
avai l abl e to those persons desiring to erect a surface structure
procedur es whereby adequate support of such structure can be
acqui r ed.

The Pennsyl vani a General Assenbly therefore declares it to be
the policy of the Cormobnweal th of Pennsylvania that:

(1) The protection of surface structures and better |and
utilization are of utnost inportance to Pennsyl vani a.

(2) Danage to surface structures and the | and supporting
t hem caused by m ne subsidence is against the public interest
and may adversely affect the health, safety and wel fare of our

citizens.
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(3) The prevention or restoration of danmage from m ne

subsi dence is recogni zed as being related to the econonmic future
and wel | - bei ng of Pennsyl vani a.

(4) The preservation within the Coomonweal th of surface
structures and the | and supporting themis necessary for the
safety and wel fare of the people.

(5) It is the intent of this act to harnonize the protection
of surface structures and the | and supporting them and the
conti nued grow h and devel opnent of the bitum nous coal industry
in the Commonweal t h.

(6) [It is necessary to provide for the protection of those
presently existing structures which are or may be damaged due to

m ne subsidence.] It is necessary to devel op an adequate renedy

for the restorati on and repl acenent of water supplies affected

by under ground m ni ng.

(7) It is necessary to develop a renedy for the restorati on

or repl acenent of, or conpensation for surface Sstructures

damaged by under ground ni ni ng.

[(7)] (8) It is necessary to provide a nethod whereby
surface structures erected after the effective date of this act
may be protected from danmage arising from m ne subsi dence.

Section 3. Section 4 of the act is repeal ed.

Section 4. Section 5(b) of the act, anended Cctober 10, 1980
(P.L.874, No.156), is anended to read:

Section 5. Permt; application; map or plan; bond or other
security; filing; general rulemaking authority; prevention of
damage; mne stability; maintenance of use and val ue of | ands.--
* x *

(b) The department shall require the applicant to file a

bond or other security as recited in section [6(b)] 6(a), to
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insure the applicant's faithful performance of mning or mning
operations[, in accordance with the provisions of section 4].

* * %

Section 5. The act is anmended by addi ng sections to read:

Section 5. 1. Restorati on or repl acenent of water supplies

affected by underground mning.--(a) (1) After the effective

date of this section, any nmne operator who, as a result of

under ground ni ni ng operati ons, affects a public or private water

supply by contam nati on, di mnution, or interrupti on shal

restore or replace the affected supply with an alternate source

whi ch adequately services in guantity and quality the prem ni ng

uses of the supply OR ANY REASONABLY FORESEEABLE USES OF THE <—

SUPPLY.

(2) A restored or replacenent water supply shall be deened

adequate where it differs in quality fromthe prem ning supply,

providing it neets standards set forth in the act of May 1, 1984

(P.L.206, No.43), known as the "Pennsylvania Safe Drinki ng Wat er

Act," or is conparable to the preni ni ng supply where that supply

did not neet such standards. |If an operator fails to conply with

this provision, the Secretary of Environnental Resources shal

i ssue such orders to the operator as are necessary to assure

conpl i ance.

(3) For the purposes of this section, the term "water

suppl y" shall include any existing source of water used for

donestic, COVMERCI AL, | NDUSTRI AL OR RECREATI ONAL pur poses or for <—

agricul tural uses, including use or consunpti on of water to

mai ntain the health and productivity of aninmals used or to be

used in agricultural production and the watering of | ands on a

peri odi ¢ or pernmanent basis by a constructed or nanufactured

systemin place on the effective date of this act to provide
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irrigation for agricultural production of plants and crops at

| evel s of productivity or vield historically experienced by such

pl ants or crops within a particul ar geoqgraphi c area, or which

serves any public building or any nonconmerci al structure

custonmarily used by the public, including, but not linmted to,

churches, schools and hospitals.

(b)Y A nmine operator shall not be liable to restore or

repl ace a water supply under the provisions of this section if a

claimof contam nation, dinmnution or interruption is nade nore

than two years after the supply has been adversely affected.

Secti on 5. 2. Procedures for securing restoration or

repl acenent of affected water supplies; duties of Departnent of

Envi ronnental Resources.--(a) (1) Whenever a | andowner or

wat er user experiences contanm nation, dimnution or interruption

of a water supply which is believed to have occurred as a result

of underground coal m ning operations, that | andowner or water

user shall notify the mne operator who shall with reasonabl e

diligence investigate the water | o0ss.

(2) Wiere the presunpti on of subsection (c) applies and the

user is without a readily avail able alternate source, the

operator shall provide a tenporary water supply within twenty-

four hours of being contacted by the | andowner or water user.

(3) If a tenporary water supply is not provided within

twenty-four hours, the Departnent of Environmental Resources,

after notice by the | andowner or water user, shall order the

operator to provide tenporary water within twenty-four hours.

The operator shall notify the departnent of any cl ai m of

contani nation, dimnution or interruption nade to it by a

| andowner or water user and its disposition.

(b)Y (1) |If the affected water supply has not been restored
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or an alternate source has not been provided by the operator, or

if an operator ceases to provide an alternate source, the

| andowner or water user nay so notify the departnent and reqguest

that an i nvestigati on be conduct ed.

(2) Wthin ten days of such notification, the departnent

shall investigate any such claimand shall, within forty-five

days followi ng notification, make a determn nati on of whether the

contani nation, dimnution or interrupti on was caused by the

under ground n ni ng operati on and so notify all affected parties.

If it finds causation, it shall issue such orders to the m ne

operator as are necessary to assure conpliance with this

section. Such orders may include orders requiring the tenporary

repl acenent of a water supply where it is deternm ned that the

contani nation, dinmnution or interruption may be of linmted

duration, orders requiring the provision of i medi ate tenporary

water to the | andowner, or orders requiring the provision of a

per manent al ternate source where the contan nation, di m nution

or interruption does not abate within three years of the date on

whi ch the supply was adversely affected.

(c) In any determ nati on or proceedi ng under this section,

it shall be presunmed that an underground ni ne operator is

responsi ble for the contani nation, dimnution or interruption of

a water supply that is within an area above the m ne detern ned

by projecting a thirty-five degree angle fromthe vertical from

the outside of any coal renoval area. The m ne operator nay

successfully rebut the presunption by affirmatively proving that

access was denied to the property on which the supply is | ocated

to conduct preni ning and postmnm ning surveys of the quality and

quantity of the supply, that the m ne operator thereafter served

noti ce upon the | andowner by certified nmail or personal service,
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whi ch notice identified the rights establi shed by sections 5.1,

5.2 and 5.3, that access had been deni ed and the | andowner

failed to provide or authorize access within ten days after

recei pt thereof.

(d) Unless the presunpti on contained in subsection (c)

applies, a | andowner, the departnment or any affected user

asserting contam nati on, dimnution or interruption shall have

the burden to affirmatively prove that underground nini ng

activity caused the contam nation, dimnution or interruption.

VWherever a nmine operator, upon request, has been deni ed access

to conduct a prenm ning survey and the nm ne operator thereafter

served notice upon the | andowner by certified mail or personal

service, which notice identified the rights established by

sections 5.1, 5.2 and 5.3, was deni ed access and the | andowner

failed to provide or authorize access within ten days after

recei pt thereof, then such affirmati ve proof shall i nclude

prem ni ng baseli ne data, provided by the | andowner or the

departnent, relative to the affected water supply.

(e) A mne operator shall be relieved of liability for

affecting a public or private water supply by contamnm nati on,

dimnution or interruption by affirnmati vely provi ng one of the

fol |l ow ng def enses:

(1) The contam nation, dimnution or interruption existed

prior to the mning activity as determ ned by a prem ni ng

(2) The contam nation, dinmnution or interruption occurred

nore than three years after mning activity occurred.

(3) The contam nation, dinmnution or interruption occurred

as the result of sone cause other than the nmining activity.

(f) Any nine operator who obtains water sanples in a
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prem ni ng or postm ni ng survey shall utilize a certified

| aboratory to anal yze such sanpl es and shall subnit copi es of

the results of such analysis, as well as the results of any

quantitative analysis, to the departnent and to the | andowner

within thirty days of their recei pt. Nothi ng contai ned herein

shall be construed as prohibiting a | andowner or water user from

utilizing an i ndependent certified | aboratory to sanple and

anal yze the water supply.

(g) |If an affected water supply is not restored or

reestabli shed or a pernmanent alternate source is not provided

within three years, the mi ne operator may be relieved of further

responsibility by entering into a witten agreenent providing

conpensati on acceptable to the | andowner. If no agreenent is

reached, the m ne operator, at the option of the | andowner,

(1) purchase the property for a sumequal to its fair narket

value immedi ately prior to the tine the water supply was

affected; or

(2) nake a one-tinme paynent equal to the difference between

the property's fair market value immedi ately prior to the tine

the water supply was affected and at the time paynent i s nade.

VWher eupon the nine operator shall be relieved of further

obligation regardi ng contam nation, dininution or interruption

of the affected water supply under this act. Any neasures taken

under sections 5.1, 5.2 and 5.3 to relieve a n ne operator of

further obligation regardi ng contani nation, di m nuti on or

interruption of an affected water supply shall not be deened to

bar a subsequent purchaser of the | and on which the affected

wat er supply was | ocated or any water user on such |and from

i nvoki ng rights under this section for contanm nation, din nution
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or interruption of a water supply resulting from subseguent

m ning activity other than that contenplated by the nmine plan in

effect at the tine the original supply was affected.

(h) For purposes of this section, a pernanent alternate

source shall include any well, spring, eistern— nunici pal water

supply system or other supply approved by the departnent, which

is adequate in quantity, quality and of reasonable cost to serve

the prem ni ng uses of the affected water supply.

(i) The departnent nmay require an operator to descri be how

wat er supplies will be replaced. Nothi ng contai ned herein shal

be construed as authorizing the departnent to require a nine

operator to provide a replacenent water supply prior to nining

as a condition of securing a pernmit to conduct underqground coal

(i) Any | andowner, water user or m ne operator aggrieved by

an order or determ nation of the departnent issued under this

section shall have the right to appeal such order to the

Envi ronnental Hearing Board within thirty days of recei pt of the

Section 5.3. Voluntary agreenent; restoration or replacenent

of water; deed recital.--(a) Nothing contained in this act

shall prohibit the nm ne operator and | andowner at any tine after

the effective date of this section fromvoluntarily entering

into an agreenent establishing the manner and neans by whi ch an

affected water supply is to be restored or an alternate supply

is to be provided or providing fair conpensati on for such

contani nation, dinmnution or interruption. Any rel ease contai ned

in such an agreenent shall only be valid in rel easing the

operator fromliability for affecting a public or private water

supply by contam nation, dimnution or interruption if all of
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the foll owi ng appl y:

(1) It clearly states what rights are established by this

act.

(2) The | andowner expressly acknow edges their rel ease for

t he consi derati on render ed.

(3) The contami nation, dinmnution or interruption of the

wat er supply occurs as a result of the m ni ng contenpl ated by

t he agr eenent.

(4) The termof the rel ease does not exceed thirty-five

(b)Y In every deed for the conveyance of property for which

an agreenent executed pursuant to subsection (a) is effective at

the tine of transfer, the grantor shall include in the deed a

recital of the agreenent and any rel ease contai ned therein.

(c) Nothing contained in this act shall prevent any

| andowner or water user who cl ains contanm nation, dimnution or

interruption of a water supply from seeki ng any ot her renedy

that may be provided at law or in equity. In any proceedi ngs in

pursuit of a renedy other than as provided herein, the

provi sions of this act shall not apply and the party or parties

agai nst whomliability is sought to be i nposed may assert in

defense any rights or waivers arising from provisions contained

in deeds, | eases or agreenents pertaining to nmning rights or

coal ownership on the property in question.

Secti on 5. 4. Restorati on or conpensati on for structures

damaged by underground nining.--(a) Wenever underground nini ng

oper ati ons conducted under this act cause damage to any of the

foll owi ng surface buil dings overlying or in the proximty of the
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1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(1) ANY BU LD NG WVHICH I S ACCESSI BLE TO THE PUBLI C

I NCLUDING, _BUT NOT LIMTED TO COMVERCI AL, | NDUSTRI AL_AND

RECREATI ONAL_BUI LDI NGS AND ALL PERMANENTLY AFFI XED STRUCTURES

APPURTENANT THERETQO,

(2) any noncommerci al buil dings customarily used by the

public, including, but not limted to, schools, churches and

(3) dwellings used for hunman habitati on and permanently

affi xed appurtenant structures or inprovenents in place on the

effective date of this section or on the date of first

publication of the application for a Mne Activity Permt for

the operations in guestion and within the boundary of the entire

m ne as depicted in said application; or

(4) the following agricultural structures: all barns and

silos, and all pernmmnently affixed structures of five hundred or

nore square feet in area that are used for raising |livestock

poultry or agricultural products, for storage of ani nal waste,

or for the processing or retail nmarketing of agricultural

products produced on the farmon whi ch such structures are

the operator of such coal mne shall repair such danmge or

conpensate the owner of such building for the reasonabl e cost of

its repair or the reasonable cost of its repl acenent where the

danmage i s irreparable.

(b)Y For any irreparably damaged agricul tural structure

identified in subsection (a)(4) which, at the tine of danmage the

operator can affirmatively prove was being used for a different

pur pose than the purpose for which such structure was originally

constructed, the operator may provide for the reasonable cost to

repl ace the damaged structure with a structure sati sfying the
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functi ons and purposes served by the damaged structure before

such damage occurred.

(c) A nmne operator shall not be liable to repair or

conpensate for subsidence danage if the nine operator, upon

request, is denied access to the property upon which the

building is | ocated to conduct prem ni ng and postm ni ng surveys

of the buil ding and surroundi ng property, and thereafter serves

noti ce upon the | andowner by certified nail or personal service,

whi ch notice identifies the rights establi shed by sections 5.4,

5.5 and 5.6, the m ne operator was deni ed access and the

| andowner failed to provide or authorize access within ten days

after receipt thereof.

Secti on 5.5. Procedure for securing repair and/or

conpensation for danmage to structures caused by underground

m ni ng; duties of Departnent of Environnental Resources.--(a)

The owner of any buil ding enunerated in section 5.4(a) who

beli eves that the renoval of coal has caused ni ne subsi dence

resulting i n damage to such buil di ng and who wi shes to secure

repair of or conpensati on for such danmage shall notify the nine

operator. If the nmne operator agrees that nm ne subsi dence

damaged such buil ding, he shall cause such damage to be fully

repai red or conpensate the owner for such danmage in accordance

with section 5.4(a) or with an agreenent reached between the

parties either prior to mining or after the damage has occurred.

(b) |If the parties are unable to agree within six nonths of

the date of notice as to the cause of the damage or the

reasonabl e cost of repair or conpensati on, the owner of the

building may file a claimin witing with the Departnent of

Envi ronnental Resources, a copy of which shall be sent to the

operator. Al clains under this subsection shall be filed within
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two years of the date damage to the buil di ng occurred.

(c) The departnent shall nmke an investigation of a claim

within thirty days of receipt of the claim The depart nent

shall, within sixty days followi ng the investigati on, nmake a

deternmination in witing as to whether the damage was caused by

subsi dence due to underground coal nmning and, if so, the

reasonabl e cost of repairing or replaci ng the danaged structure.

If the departnent finds the danage to be caused by the m ni ng,

it shall issue a witten order directing the operator to

conpensate or to cause repairs to be nade within six nonths or a

| onger period if the departnent finds that occurrence of

subsi dence or subsequent damage nmy occur to the sane buil di ng

as a result of m ning.

(d) In no event shall the m ne operator be |liable for

repairs or conpensation in an anount exceedi ng the cost of

repl acenent of the danmaged structure. The occupants of a damaged

structure shall also be entitled to additional paynent for

reasonabl e, actual expenses incurred for tenporary rel ocation

and for other actual reasonable, incidental costs aqgreed to by

the parties or approved by the departnent.

(e) |If either the | andowner or the nmine operator is

aqgqgri eved by an order issued by the departnent under sections

5.4 or 5.5 such person shall have the right to appeal the order

to the Environnental Hearing Board within thirty days of receipt

of the order. The appeal of a m ne operator shall not be

considered to be perfected unless within sixty days of the date

on which the m ne operator received the departnent's order, the

operator has deposited an anpunt equal to the cost of repair or

t he conpensati on anpunt ordered by the departnment in an

i nterest-bearing escrow account adm ni stered for such purposes
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by the departnent.

(f) If the mne operator shall fail to repair or conpensate

f or subsi dence dannge within six nonths or such | onger period as

t he departnment has established, or shall fail to perfect an

appeal of the departnent's order directing such repair or

conpensati on, the departnent shall issue such orders and take

such actions as are necessary to conpel conpliance with the

requi renents hereof, including, but not linmited to, cessation

orders and permt revocation. If the nmine operator fails to

repair or conpensate for danage after exhausting its right of

appeal , the departnent shall pay the escrow deposit nade with

respect to the particular claiminvol ved and accrued i nterest to

the owner of the danmaged buil di ng.

(g) Except as provided in subsection (f), the existence of

unr esol ved cl ai ns of subsi dence damage shall not be used by the

departnent as a basis for withholding permts fromor suspendi ng

review of permt applications submtted by the m ne operator

agai nst whom such cl ai ns have been nade.

Section 5.6. Voluntary agreenents for repair or conpensation

for damages to structures caused by underground m ni ng; deed

recital.--(a) Nothing contained in this act shall prohibit the

m ne operator and the | andowner at any tine after the effective

date of this section fromvoluntarily entering i nto an agr eenent

establi shing the manner and neans by which repair or

conpensati on for subsi dence damage is to be provided. Any

rel ease contained in such an agreenent shall only be valid in

rel easing the operator fromliability under this act if it

clearly states what rights are established by this act and the

| andowner expressly acknow edges the rel ease as consi derati on

for the alternate renedi es provi ded under the agreenent. Any
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such rel ease shall be null and void if no mning occurs for a

period of thirty-five years within the coal field of which the

coal underlying the affected surface property forns a part.

(b)Y In every deed for the conveyance of property for which

an agreenent executed pursuant to subsection (a) is effective,

the grantor, at the tine of transfer, shall include in the deed

a recital of the agreenent and any rel ease contai ned therein.

(c) The duty created by section 5.5 to repair or conpensate

for subsi dence dannge to the buildings enunerated in section

5.4(a) shall be the sole and exclusive renedy for such danmnge

and shall not be dim ni shed by the exi stence of contrary

provi sions in deeds, |eases or agreenents which relieved nine

operators from such duty. Nothing herein shall inpair agreenents

entered into after April 27, 1966, and prior to the effective

date of this section, which, for valid consideration, provide

for a waiver or release of any duty to repair or conpensate for

subsi dence danmage. Any such wai ver or rel ease shall only be

valid with respect to damage resulting fromthe nining activity

contenpl ated by such agreenent.

(d) In every deed for the conveyance of property for which

an agreenent executed pursuant to subsection (c) is effective at

the tine of transfer, the grantor shall include in the deed a

recital of the agreenent and any rel ease contai ned therein.

Section 6. Section 6 of the act, amended October 10, 1980
(P.L.874, No.156), is anended to read:

Section 6. Repair of damage or satisfaction of clains;
revocation or suspension of permt; bond or collateral.--[(a)
If the renoval of coal or other mning operations by a hol der of
a permt granted under section 5 causes damage to structures set

forth in section 4 of this act the permttee shall submt
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evi dence that such damage has been repaired or that all clains
arising therefromhave been satisfied, to the departnment within
six nonths fromthe date that the permttee knows, or has reason
to know, such damage has occurred or, at the option of the
permttee, within such period there shall be deposited with the
Secretary of Environnmental Resources as security for such repair
or such satisfaction a sum of noney in an anmount equal to said
damage or the reasonabl e cost of repair thereof, as estimted by
a reputable expert. In default of the filing of such evidence or
such deposit, the departnment shall suspend or revoke said
permt.

No permt revoked or suspended pursuant to this section shal
be reissued or reinstated until the applicant shall have
furni shed satisfactory evidence to the departnent that the
damage for which the permt was revoked or suspended has been
repaired or all clains arising therefromsatisfied, in
accordance with this subsection.]

(b) The department shall require the applicant to file a
bond in a formprescribed by the secretary payable to the
Commonweal th and conditi oned upon the applicant's faithful
performance of mning or mning operations, in accordance wth

the provisions of sections [4 and 5] 5, 5.4, 5.5 and 5.6. Such

bond shall be in a reasonabl e anbunt as determ ned by the
departnment. Liability under such bond shall continue for the
duration of the mning or mning operation, and for a period of
ten years thereafter or such | onger period of tinme as may be
prescri bed by rules and regul ati ons promul gated hereunder, at
which tinme the bond shall beconme of no force and effect, and it,
or any cash or securities substituted for it as hereinafter

provi ded, shall be returned to the applicant. Upon application
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of any proper party in interest, the departnent, after due
notice to any person who may be affected thereby, and hearing,
in accordance with the provisions of section 5(g), nay order the
anount of said bond to be increased or reduced or may excuse the
permt holder fromany further duty of keeping in effect any
bond furnished pursuant to a prior order of the departnment and
return said bond, or the securities or cash posted in lieu
thereof, to the permt holder, notw thstanding any different
provi sion herein respecting the duration or termof said bond.
Such bond shall be executed by the applicant and a corporate
surety licensed to do business in the Cormonweal th: Provided,
however, That the applicant may el ect to deposit cash,
automatically renewabl e irrevocabl e bank letters of credit which
may be term nated by the bank at the end of a termonly upon the
bank giving ninety days prior witten notice to the permttee
and the departnent or negotiable bonds of the United States
Government or the Commonweal th of Pennsyl vani a, the Pennsyl vani a
Tur npi ke Comm ssion, the General State Authority, the State
Publ i c School Building Authority, or any municipality within the
Commonweal th, with the departnment in lieu of a corporate surety.
The cash deposit or irrevocable letter of credit or market val ue
of such negotiabl e bonds shall be at |east equal to the sum of

t he bond. Where the mning operation is reasonably anti ci pated
to continue for a period of at |east ten years fromthe date of
application, the operator may, as an alternative, deposit
collateral and file a collateral bond as provided for in this
section according to the followi ng phased deposit schedul e. The
operator shall, prior to conmencing operations, deposit ten

t housand dol I ars ($10, 000.00) or 25% of the anount determ ned

under this subsection, whichever is greater. The operator shal
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thereafter annually deposit 10% of the remai ning bond anmount for
ten years. Interest accunul ated by such coll ateral shall becone
a part of the bond. The departnent may require additional
bonding at any time to neet the intent of this subsection. The
collateral shall be deposited, in trust, with the State
Treasurer, or with a bank, selected by the departnent, which
shal |l act as trustee for the benefit of the Commonwealth,
according to rules and regul ati ons pronul gated hereunder, to
guarantee the operator's conpliance with this act. The operator
shall be required to pay all costs of the trust. The coll ateral
deposit, or part thereof, shall be released of liability and
returned to the operator, together with a proportional share of
accurul ated interest, upon the conditions of and pursuant to the
schedul e for rel ease provided for by rules and regul ati ons
pronul gated hereunder. In lieu of the bond required by this
section, the departnent may require the operator of an

under ground m ni ng operation to purchase subsidence insurance,
as provided by the act of August 23, 1961 (P.L.1068, No.484),
entitled, as anended, "An act to provide for the creation and
adm nistration of a Coal and Cay M ne Subsi dence |nsurance Fund
wi thin the Departnent of Environmental Resources for the

i nsurance of conpensation for damages to subscribers thereto;
declaring fal se oaths by the subscribers to be m sdeneanors;
provi ding penalties for the violation thereof; and naking an

appropriation,” for the benefit of all surface property owners
who may be affected by damage caused by subsi dence. The

i nsurance coverage shall be in an amount determ ned by the
departnment to be sufficient to remedy any and all damage. The
termof this obligation shall be for the duration of the m ning

and reclamati on operation and for ten years thereafter. For al
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ot her surface effects of underground mning, the operator shal
post a bond as required by this section. The departnent shall,
upon recei pt of any such deposit of cash or irrevocable letter
of credit or negotiable bonds, imrediately place the same with
the State Treasurer, whose duty it shall be to receive and hol d
the sane in the name of the Commonweal th, in trust, for the

pur poses for which such deposit is nade. The State Treasurer
shall at all tinmes be responsible for the custody and

saf ekeepi ng of such deposits. The applicant making the deposit
shall be entitled fromtinme to tinme to demand and receive from
the State Treasurer, on the witten order of the departnent, the
whol e or any portion of any collateral so deposited, upon
depositing with him in lieu thereof, other collateral of the

cl asses herein specified having a market value at |east equal to
t he sum of the bond, and al so to demand, receive and recover the
interest and inconme from said negotiabl e bonds as the sane
beconme due and payabl e: Provi ded, however, That where negoti abl e
bonds, deposited as aforesaid, nmature or are called, the State
Treasurer, at the request of the applicant, shall convert such
negoti abl e bonds into such other negotiabl e bonds of the classes
herein specified as nay be designated by the applicant: And
provi ded further, That where notice of intent to termnate a
letter of credit is given, the departnment shall give the
permttee thirty days witten notice to replace the letter of
credit with other acceptable bond guarantees as provided herein,
and if the permittee fails to replace the letter of credit
within the thirty-day notification period, the departnment shal
draw upon and convert such letter of credit into cash and hol d
it as a collateral bond guarantee.

The departnent, in its discretion, my accept a self-bond
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fromthe permttee, wthout separate surety, if the permttee
denonstrates to the satisfaction of the departnment a history of
financi al sol vency, continuous business operation and conti nuous
efforts to achieve conpliance with all United States of Anmerica
and Pennsyl vani a environnental |aws, and, neets all of the
foll ow ng requirenents:

(1) The permittee shall be incorporated or authorized to do
busi ness in Pennsyl vania and shal |l designate an agent in
Pennsyl vania to receive service of suits, clains, demands or
ot her | egal process.

(2) The permittee or if the permttee does not issue
separate audited financial statenents, its parent, shall provide
audited financial statements for at |least its nbst recent three
fiscal years prepared by a certified public accountant in
accordance with generally accepted accounting principles. Upon
request of the pernmittee, the departnent shall maintain the
confidentiality of such financial statenents if the sane are not
ot herwi se di sclosed to other government agencies or the public.

(3) During the last thirty-six cal endar nonths, the
applicant has not defaulted in the paynent of any dividend or
sinking fund installment or preferred stock or installnent on
any i ndebt edness for borrowed noney or paynment of rentals under
| ong-term | eases or any reclanmation fee paynent currently due
under the Federal Surface M ning Control and Recl amation Act of
1977, 30 U.S.C. 8§ 1232, for each ton of coal produced in the
Commonweal t h of Pennsyl vani a.

(4) The permttee shall have been in business and operating
no less than ten years prior to filing of application unless the
permttee's existence results froma reorganization,

consol idation or nmerger involving a conpany with such | ongevity.
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However, the permttee shall be deened to have net this
requirenent if it is a myjority-owned subsidiary of a
corporation which has such a ten-year business history.

(5) The permittee shall have a net worth of at |east six
times the aggregate anount of all bonds applied for by the
operator under this section.

(6) The permttee shall give inmediate notice to the
department of any significant change in managi ng control of the
conpany.

(7) A corporate officer of the permttee shall certify to
the departnent that forfeiture of the aggregate amounts of self-
bonds furnished for all operations hereunder woul d not
materially affect the permttee's ability to remain in business
or endanger its cash flowto the extent it could not neet its
current obligations.

(8) The permittee may be required by the departnent to
pl edge real and personal property to guarantee the permttee's
sel f-bond. The departnent is authorized to acquire and di spose
of such property in the event of a default to the bond
obligation and may use the noneys in the Bitum nous M ne
Subsi dence and Land Conservation Fund to adm nister this
provi si on.

(9) The permittee may be required to provide third party
guarantees or indemifications of its self-bond obligations.

(10) The permttee shall provide such other information
regarding its financial solvency, continuous business operation
and conpliance with environnental |aws as the departnment shal
require.

(11) An applicant shall certify to the departnment its

present intention to maintain its present corporate status for a
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period in excess of five years.

(12) A permttee shall annually update the certifications
requi red hereunder and provide audited financial statenments for
each fiscal year during which it furnishes self-bonds.

(13) The permttee shall pay an annual fee in the anmount
determ ned by the departnment of the cost to review and verify
the permttee's application for self-bonding and annual
subm ssions thereafter

(c) If it shall be determ ned by the departnent that the
hol der of a permt issued pursuant to the provisions of this act
who has furni shed a bond under this section, has failed or
refused to conply with the provisions of this act, the
departnent shall certify such determ nation to the Attorney
CGeneral . The Attorney General shall proceed imrediately to enter
suit upon said bond and to collect such anpbunt as may be
necessary to redress or repair the damage occasi oned by such
vi ol ation, together with the costs of said proceedi ngs. Were
the hol der of the permit has deposited cash or negoti abl e bonds
as collateral in lieu of a corporate surety, the departnent
shal | declare such collateral forfeited and shall direct the
State Treasurer to pay said funds or proceed to sell said
coll ateral and pay the proceeds thereof to the departnment to be
used in accordance with the purposes of this section. Should the
anount so collected be insufficient to redress or repair the
damage, the owner, operator, |essor, |essee, general manager,
and superintendent or other person having charge of said mne or
m ning operation, shall be jointly and severally liable for the
deficiency. Should the anmount so coll ected exceed the anmount
necessary to restore or repair the damage occasi oned by such

vi ol ation, such excess shall be held by the departnent as

19910H1828B3304 - 24 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

collateral for future damage contenplated herein until al
liability of the permittee is rel eased.
Section 7. The act is anmended by adding a section to read:

Section 9. 1. Preventi on of hazards to hunan safety and

material damage to certain buildings.--(a) |If the Departnent of

Envi ronnental Resources deternines, and so notifies the m ne

operator, that a proposed nining technique or extraction ratio

will result in subsidence which creates an i nmi nent hazard to

human safety, utilization of such technique or extraction ratio

shall not be permtted unless the nine operator, prior to

m ni nqg, takes neasures approved by the departnent to elinmnate

the i nm nent hazard to hunman safety.

(b)Y If the departnment deternm nes, and so notifies the m ne

operator, that a proposed nining technique or extraction ratio

wi || cause subsidence which will result in irreparabl e damage to

a building enunmerated in section 5.4(a)(3) or (4), utilization

of such techni que or extraction ratio shall not be perntted

unl ess the buil ding owner, prior to mning, consents to such

mning, or the m ne operator, prior to nmining, agrees to take

measur es approved by the departnent to mininize or reduce

i mpacts resulting from subsi dence to such buil di ngs.

(c) Underground mning activities shall not be conduct ed

beneath or adjacent to:

(1) public buildings and facilities;

(2) churches, schools or hospitals;

(3) inpoundnents with a storage capacity of twenty acre-feet

or nore; or

(4) bodies of water with a volune of twenty acre-feet or

nor e;

unl ess the subsi dence control plan denonstrates that subsi dence
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will not cause material danage to, or reduce the reasonably

f oreseeabl e use of, such features or facilities. |If the

departnent deternmines that it is necessary, in order to nminimze

the potential for nmaterial danage to the features or facilities

descri bed above or to any aquifer or body of water that serves

as a significant water source for any public water supply

system it may linit the percentage of coal extracted under or

adj acent thereto.

Section 8. Section 15 of the act is repeal ed.

Section 9. Section 17.1 of the act, added Cctober 10, 1980
(P.L.874, No.156), is anended to read:

Section 17.1. Unlawful conduct.--It shall be unlawful to
fail to conply with any rule or regulation of the departnent or
to fail to conply with any order or permt of the departnment, to
vi ol ate any of the provisions of this act or rules and
regul ati ons adopted hereunder or to violate any order or permt
of the departnent, [to cause | and subsidence or injury] or to
hi nder, obstruct, prevent or interfere with the departnment or
its personnel in the performance of any duty hereunder,
including violating 18 Pa.C. S. 88 4903 (relating to fal se
swearing) and 4904 (relating to unsworn falsification to
authorities). Any person or rmnunicipality engaging in such
conduct shall be subject to the provisions of sections 13 and
17.

Section 10. The act is anended by adding a section to read:

Section 18.1. Conpilation and analysis of data.--(a) The

departnent shall conpile, on an ongoi ng basis, the i nfornmation

contained in deep nmine permt applications, in nonitoring

reports and other data submtted by operators, from enforcenent

actions and from any other appropriate source for the purposes
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set forth bel ow

(b)Y Such data shall be anal yzed by the departnent, utilizing

the services of professionals or institutions recognized in the

field, for the purpose of determ ning, to the extent possibl e,

the effects of deep m ni ng on subsi dence of surface structures

and features and on water resources, including sources of public

and private water supplies.

(c) The analysis of such data and any rel evant fi ndi ngs

shall be presented in report formto the Governor, the Genera

Assenbly and to the Citizens Advi sory Council of the departnent

at five-year intervals, commencing in 1991

(d) Nothing contai ned herein shall be construed as

aut hori zing the departnent to require a nine operator to submt

addi tional informati on or data, except that it shall require

reporting of all water |l oss incidents or clains of water | oss.

Section 11. This act shall take effect in 60 days.
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