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AN ACT
Amending Title 15 (Corporations and Uni ncorporated Associ ati ons)
of the Pennsylvania Consolidated Statutes, requiring
nonprofit corporations to supply information as to
affiliation, activities and tax status to the Commonweal t h;
provi ding for powers and duties of the Departnent of State
and the Departnent of Revenue; and providing for penalties.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 15 of the Pennsyl vani a Consol i dat ed
Statutes is anmended by adding a chapter to read:
CHAPTER 58
ACCOUNTABI LI TY
Sec.
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§ 5801. Legislative intent.
In enacting this chapter, it is the intent of the General

Assenbly to require the Departnment of Revenue to:

(1) Establish a data base on nonprofit corporations

incorporated in this Commonweal t h.

(2) Determine the extent to which affiliations exist

bet ween nonprofit and for-profit entities.

(3) Determne the level of comercial activity of

nonprofit corporations and their affili ates.

(4) Determne the fiscal inpact of such activities on

Commponweal t h revenue.

(5) Determ ne the nunber of nonprofit corporations and

their affiliates operating on a tax-exenpt basis in
Pennsyl vani a but not operating on a tax-exenpt basis on the
Federal |evel.

§ 5802. Definitions.

The foll ow ng words and phrases when used in this chapter

have the neanings given to themin this section unless the

context clearly indicates otherw se:

"Affiliation.” The relationship between corporations or

30 unincorporated associ ations, or both, when:
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1 (1) a corporation or unincorporated association is

2 controlled by or controls another corporation or

3 uni ncor por at ed associ ati on;

4 (2) a corporation or unincorporated association, or

5 both, are controlled by the same corporation or

6 uni ncor por at ed associ ation; or

7 (3) a corporation or unincorporated association has a

8 contractual relationship with another corporation or

9 uni ncor por at ed associ ati on where the contract provides for
10 the distribution of profits anong the parties to the

11 contract.

12 "“Annual return.” Annual return as defined by the Internal
13 Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. 8 1 et seq.)
14 and the regul ations issued thereunder.

15 "Commercial activity.” Any activity which provides a product
16 or service for a fee which could be obtained froma for-profit
17 business or any unrel ated business and retail activities of

18 nonprofit corporations.

19 "Control."™ A corporation or unincorporated association has
20 control over another corporation or unincorporated association
21 if:
22 (1) the corporation or unincorporated association
23 directly or indirectly or acting through one or nore persons
24 owns, controls or has power to vote 25% or nore of any cl ass
25 of voting securities of the other corporation or
26 uni ncor por at ed associ ati on;
27 (2) the corporation or unincorporated association
28 controls in any nmanner the election of a majority of the
29 directors or trustees of the other corporation or
30 uni ncor por at ed associ ation; or
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(3) the Departnment of Revenue determ nes, after notice
and opportunity for hearing, that the corporation or

uni ncor porated association directly or indirectly exercises a

controlling influence over the managenent or policies of the

ot her corporation or unincorporated association.
However, there shall be a presunption that any corporation or
uni ncor por at ed associ ation which directly or indirectly owns,
controls or has power to vote |less than 5% of any cl ass of
voting securities of a given corporation or unincorporated
associ ati on does not have control over that corporation or
uni ncor por at ed associ ati on.

"Corporation.” A corporation for profit or not-for-profit.

"Organi zational structure.” The control structure within
whi ch a corporation or unincorporated association exists. The
termincludes the corporation or unincorporated association, its
affiliates and, if applicable, its parent, its subsidiaries and
al | stockhol ders owning 5% or nore of its outstandi ng stock.

"Parent." A corporation which owns nore than 50% of the
voti ng stock of another corporation.

"Secretary."” The Secretary of Revenue of the Comonweal t h.

"Subsidiary.” A corporation of which nore than 50% of the
voti ng shares are owned by anot her corporation.

"Uni ncor porated association.” The act of two or nore persons
inuniting together for any of the purposes set forth in section
5301 (relating to purposes) which does not contenplate pecuniary
gain or profit, incidental or otherw se, and which is not
i ncorporated under the laws of this Comonweal th or any ot her
state.

§ 5803. Departnent of Revenue.

The Departnent of Revenue shall receive the reports required
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by this chapter fromnonprofit corporations and shall conpile
i nformati on based on those reports.
§ 5804. Reports.

(a) Initial.--A Pennsylvania nonprofit corporation which
files a 1990 annual return with the Internal Revenue Service
under the Internal Revenue Code of 1986 (Public Law 99-514, 26
USC 81et seq.) shall file with the Departnment of Revenue,
no later than the date it is required to file a 1990 annual
return with the Internal Revenue Service, including any
extension granted by the Internal Revenue Service, a copy of its
1990 annual return as filed with the Internal Revenue Service
and the follow ng information if not included in such annual
return:

(1) The date when it was incorporated and a reference to
any determnation of its tax-exenpt status under the Internal
Revenue Code of 1986, including, if applicable, its Internal
Revenue tax exenption code nunber or other docunentation
certified by the Internal Revenue Service and the tax-exenpt
pur poses as established with the Internal Revenue Service.

(2) The nanes of all corporations, unincorporated
associations or other affiliates within its organi zati onal
structure, whether each corporation, unincorporated
association or other affiliate is organized on a for-profit
or not-for-profit basis and whet her each corporation,
uni ncor porated association or other affiliate is organi zed as
a corporation or unincorporated association together with the
rel ati onship of each corporation, unincorporated association
or other affiliate within the organi zational structure,
including the relationship of the filing nonprofit

corporation to the other corporations, unincorporated
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associations or other affiliates within the organi zati onal

structure.

(3) Its relationship with any national nonprofit
corporation or unincorporated associ ation.

(4) \Wether any contracts exist, on the date of filing
the report, between nenbers of the organizational structure
and, if so, a description of the nature of each contract and
t he nenbers which are parties to it.

(b) Annual.--A Pennsylvania nonprofit corporation which
files an annual return with the Internal Revenue Service under
the Internal Revenue Code of 1986 shall file, with the
Depart ment of Revenue on an annual basis, a copy of its annual
return for the given tax year as filed with the Internal Revenue
Service, any change in its tax status with the Internal Revenue
Service and, if not included in the annual return, the
information required in subsection (a). The information required
by this subsection shall be filed with the Departnent of Revenue
no later than the date the nonprofit corporation is required to
file its annual return with the Internal Revenue Service,

i ncl udi ng any extension granted in accordance with the Internal
Revenue Code of 1986.

(c) Amendnent.--Any nonprofit corporation filing an annual
return under this chapter which, thereafter, files an anended
return with the Internal Revenue Service shall file a copy of
the amended return with the Departnent of Revenue within ten
days of its filing with the Internal Revenue Servi ce.

(d) Unincorporated associations.--An uni ncor por at ed
associ ation which is a nenber of the organizational structure of
or affiliated with a nonprofit corporation shall not be required

to file any report required by this section.
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§ 5805. Exenption.

A Pennsyl vani a nonprofit corporation which is related to a
national nonprofit corporation or unincorporated association and
whi ch does not file a separate annual return with the Interna
Revenue Service but is included in a consolidated return filed
by the national nonprofit corporation or unincorporated
associ ation shall be exenpted fromthe reporting requirenents of
this chapter for any year in which the consolidated return is
filed upon the filing of a notarized statenment to such effect
with the Departnent of Revenue, including the nane of the
nati onal nonprofit corporation or unincorporated association
with which it is affiliated.

§ 5806. Individual responsibility.

If nmore than one nonprofit corporation subject to the
reporting requirenments of this chapter exists within the same
organi zati onal structure, each nonprofit corporation shall be
i ndi vidual ly responsible for conplying with the reporting
requi renents of this chapter
§ 5807. Assignnment of code nunbers.

The Departnent of Revenue shall assign a conmon code nunber
to the filing nonprofit corporation and to each nenber of its
organi zati onal structure, together with al phabetical identifiers
to differentiate each nmenber of the organizational structure.

§ 5808. Audit authorized.

The secretary shall conduct a random annual audit of 1% of
the filing nonprofit corporations and the nmenbers of each of
their organizational structures to verify the information
contained in their annual reports. The secretary is further
enpowered to conduct an audit of any filing nonprofit

corporation and the menbers of its organizational structure

19910H0838B0927 - 7 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

whenever he considers it necessary to carry out the purposes of
this chapter
§ 5809. Duties of Departnent of State.

(a) Notification of existing nonprofit corporations.--Wthin
90 days of the effective date of this chapter, the Departnent of
State shall notify each Pennsyl vani a nonprofit corporation of
the requirenments of this chapter by certified mail, return
recei pt requested, and include therein any forns necessary to
conply with the reporting requirenments of this chapter

(b) Notification of newy incorporated nonprofit
corporations.--The Departnent of State shall notify each
Pennsyl vani a nonprofit corporation incorporated after the
effective date of this chapter of the requirenents of this
chapter at the time of its incorporation and provide the
nonprofit corporations any fornms necessary to conply with the
reporting requirenents of this chapter at that tine.

(c) Providing of list.--The Departnment of State shal
provide a list to the Departnment of Revenue of all Pennsyl vani a
nonprofit corporations for which verification of notification
has been received under subsection (a) and shall thereafter
provi de, on an annual basis, a list of all newy incorporated
Pennsyl vani a nonprofit corporations.

8§ 5810. Exchange of information and confidentiality.

The Departnent of State and the Departnent of Revenue are
authorized to enter into cooperative agreenents for the exchange
of information with Federal and State agencies for the purpose
of inplenmentation of this chapter. Any information obtained
under this chapter or as a result of any exchange of information
authorized by this section shall be subject to the sane

requi renents of confidentiality as exist for annual returns
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filed under the Internal Revenue Code of 1986 (Public Law 99-
514, 26 U.S.C. 8 1 et seq.) and tax returns filed under the act
of March 4, 1971 (P.L.6, No.2), known as the Tax Reform Code of
1971.

§ 5811. Regul ati ons.

The Departnent of State and the Departnent of Revenue nay
pronmul gate either joint or separate regul ati ons necessary and
appropriate to carry out the purposes of this chapter.

§ 5812. Sancti ons.

A nonprofit corporation which fails to conply with the
provi sions of section 5804 (relating to reports) shall be
subject to a fine of $10 a day for each day the report is late
up to a maxi mum of $5, 000 unl ess reasonabl e cause can be shown
for the late filing. Levying of the penalty shall be in
accordance with the provisions of 2 Pa.C.S. Ch. 5 Subch. A
(relating to practice and procedure of Commobnweal th agenci es).
§ 5813. Evidence of violation.

If, in the course of performng its duties under this
chapter, the Departnent of Revenue believes a violation
enunerated in section 503 (relating to actions to revoke
corporate franchises) has occurred, it shall so informthe
Attorney Ceneral, who shall determ ne whether to institute
proceedi ngs under that section.

§ 5814. Annual report.

Wthin 90 days after the end of the cal endar year, the
secretary shall submt to the General Assenbly a summary of the
annual reports filed under this chapter during the prior year,
whi ch shall contain information on the subjects set forth in
section 5801 (relating to legislative intent) and on the nunber

of referrals under section 5813 (relating to evidence of
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1 violation).

2 Section 2. The provisions of 15 Pa.C.S. Ch. 58 shall expire
3 five years fromthe effective date of this act.
4

Section 3. This act shall take effect in 90 days.
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