PRI OR PRI NTER S NO. 1850 PRINTER S NO. 1911

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 141535

I NTRODUCED BY HOLL, JANUARY 22, 1990

SENATOR HOLL, BANKI NG AND | NSURANCE, AS AMENDED
FEBRUARY 7, 1990
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AN ACT
Amendi ng the act of Decenber 5, 1972 (P.L.1280, No.284),
entitled "An act relating to securities; prohibiting
fraudul ent practices in relation thereto; requiring the

regi stration of broker-deal ers, agents, investnent advisers,

and securities; and making uniformthe law with reference

thereto,” adding a definition of "associ ated person”; and
further providing for registration requirenments and
procedure, for suspension and revocation of registration, for
civil liability, for crimnal penalties and for fees.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 102 of the act of Decenmber 5, 1972
(P.L.1280, No.284), known as the Pennsylvania Securities Act of
1972, is amended by adding a definition to read:

Section 102. Definitions.--Wen used in this act, the
following definitions shall be applicable, unless the context
ot herwi se requires:

* * %

(c.1) "Associated person" neans any partner, officer or

director of (or person occupying a simlar status or perforn ng
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simlar functions), or other individuals enpl oyed by or

associ ated with, an i nvestnent advi ser, except clerical or

adm ni sterial personnel, who:

(i) WMakes any recommendati ons or otherw se renders advice

regardi ng securities directly to advisory clients;

(ii) W©Manages accounts or portfolios of clients;

(iii) Determ nes which recommendati on or advice regardi ng

securities should be given, including:

(A) a person who is a nenber of the i nvestnent adviser's

i nvestnent conmmittee that determ nes general investnment advice

to be given to clients or,

(B) if the investnment advi ser has no i nvestnent comm ttee,

the person or persons who deterni ne general client investnent

advi ce providing that, if there are nore than five such persons

who determ ne general investnent advice, only the supervisors of

such persons are deened to be i nvestnent advi ser representatives

solely by virtue of this paraqgraph; or

(iv) |Inmmediately supervi ses enployes in the performance of

any of the foregoing.

* * %

Section 2. Section 301(e) of the act, anended March 25, 1981
(P.L.1, No.1l), is anmended and the section is amended by addi ng a
subsection to read:

Section 301. Registration Requirenent.--Unless exenpted
under section 302 hereof:

* * %

(c.1) It is unlawful for any investnent adviser to enpl oy an

associ ated person to represent himin this Commonweal th unl ess

the associ ated person is regi stered under this act. The

regi strati on of an associ ated person is not effective during any
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peri od when he is not associated with a specified investnent

advi ser regi stered under this act. Wien an associ ated per son

begi ns or term nates association with an i nvest nent advi ser, or

begi ns or term nates those activities which nmake hi m an

associ ated person, the i nvestnent advi ser shall pronptly notify

the conm ssion. The conm Sssi on nay adopt a tenporary

regi strati on procedure to pernt associ ated persons to change

enpl oyers wi thout suspension of their regi strati ons under this

act .

* %k

(e) Every registration expires on Decenber 31 of each year
unl ess renewed [except (i) the registrations of broker-dealers,
i nvest ment advi sers, and agents registered under this act as of
the effective date of this anending act and (ii) those agents
whi ch becone regi stered for such broker-deal ers subsequent to
the effective date of this anendatory act shall expire on the
date such registration expires under the statute and regul ati ons
in effect at the time of such registration. In order to
facilitate cooperation with other securities admnistrators and
regul atory authorities in the sinplification and coordi nati on of
regi stration, application and renewal procedures, the comm ssion
may by regul ation provide for the renewal of any registration
included in clauses (i) and (ii) above until Decenber 31 of the
year in which such registration expires upon paynent of the
registration fee. For this purpose, the conm ssion nay adj ust
the registration fee proportionately. Nothing in this section
shal |l prohibit any person included in clause (i) or (ii) above
fromvoluntarily electing to renew a registration prior to the
date such registration would otherwi se expire]. No registration

is effective after its expiration, unless a renewal application
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has been tinely filed, and expiration of a registration for
whi ch no renewal application has been filed is deened an
application for withdrawal under section 305(f).

Section 3. Section 303(a)(i) of the act, anended March 25,
1981 (P.L.1, No.1), is anended to read:

Section 303. Registration Procedure.--(a) (i) A broker-

deal er, agent, [or] investnent adviser or associated person nay

obtain an initial or renewal license by filing an application
with the comm ssion. The application shall contain such
information, and in such detail, as the conm ssion by rule
requires concerning the applicant's form and pl ace of
or gani zati on, proposed nethod of doi ng business, and financi al
condition, the qualifications and experience of the applicant,
including, in the case of a broker-deal er or investnent adviser,
the qualifications and experience of any partner, officer,
director, or affiliate, or a person occupying a simlar status
or performng simlar functions any injunction or admnistrative
order or conviction referred to in section 305(a)(ii),
informati on about affiliates or predecessors of the applicant,
and any other matters which the conm ssion determ nes are
rel evant to the application.

* %k

Section 4. Section 305(a)(v), (vii) and (xiii), (b)(ii), (f)
and (g) of the act, anended June 25, 1986 (P.L.256, No.68), are
anended and subsection (a) is amended by adding a clause to
read:

Section 305. Denial, Suspension and Revocati on of
Regi stration.--(a) The conm ssion nmay, by order, deny, suspend,
or revoke any registration or may censure any registrant if it

finds that such order is in the public interest and that such
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regi strant or applicant, or in the case of any broker-deal er or
i nvest ment adviser, any affiliate thereof, whether prior or
subsequent to becom ng associated with such person:

* x *

(v) Has wilfully violated any provision of the Securities
Act of 1933, the Securities Exchange Act of 1934, the Trust
I ndenture Act of 1939, the Investnment Advisers Act of 1940, the
I nvest nent Conpany Act of 1940, the Commodity Exchange Act of

1974, any law of a foreign country governi ng or reqgul ati ng the

busi ness of broker-deal ers, agents, investnent advisers,

commodities futures or banking or this act, or any predecessor

law, or of any rule or regulation under any of such statutes; or

* * %

(vii) Has failed reasonably to supervise his agents or

enployes, if he is a broker-dealer, or his associated persons or

enpl oyes, if he is an investnent adviser, but no person shall be
deened to have failed in such supervision if there have been
establ i shed procedures, and a system for applying such
procedures, which woul d reasonably be expected to prevent and
detect, in so far as practicable, any violation of statutes,
rules or orders described in subsection (v) and if such person
has reasonably di scharged the duties and obligations incunbent
upon him by reason of such procedures and system w t hout
reasonabl e cause to believe that such procedures and system were
not being conplied with; or

* %k

(xiii) Has made any material msrepresentation to or
wi t hhel d or concealed fromor onmtted to state to the comm ssion
or any of its representatives any material fact necessary in

order to make the statenents nmade, in the Iight of the
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ci rcunst ances under which they are made, not m sl eading, or has
refused to furnish informati on reasonably requested by the
comm ssion[.]; or

(xiv) |Is subject to any currently effective order or orders

entered within the past five years of any securities requl ator

of another country denying regi stration to, or revoking or

suspendi ng the reqgi strati on of, such person, or the associ ate of

such person, as a broker-deal er, agent, investnent adviser,

futures comm ssi on nerchant, commpbdity pool operator or

commpdity tradi ng adviser; or is subject to any currently

effective order of any securities exchange or self-requl atory

organi zati on operati ng under the authority of the securities

requl ator of another country suspendi ng or expelling such person

from nenbership in such exchange or self-requl atory associ ati on.

(b) The follow ng provisions govern the application of
section 305(a)(xi):

* x *

(ii) The comm ssion may not enter an order agai nst an
i nvest ment advi ser on the basis of the lack of qualification of
any person other than (A) the investnent adviser hinself if he
is an individual, [or] (B) any other person who represents the
i nvest ment advi ser in doing any of the acts which nmake hi m an

i nvestnment adviser[.] or (C) an associ ated person.

* * %

(f) Wthdrawal fromthe status of a registered broker-

deal er, agent [or], investnent adviser or associated person

beconmes effective on the thirtieth day after receipt of an
application to withdraw, or within such shorter period as the
commi ssi on determ nes, unless a revocation or suspension

proceedi ng i s pending before the comm ssion when the application
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is filed or a proceeding to revoke or suspend or to inpose
conditions upon the withdrawal is instituted before the
comm ssion within thirty days after the application is filed. If
a proceeding is so pending or instituted, w thdrawal becones
effective at such time and upon such conditions as the
conmm ssion by order determines. If no proceeding is so pending
or instituted and withdrawal automatically becones effective,
the comm ssion may institute a revocati on or suspension
proceedi ng under subsection (a)(ii) within one year after
wi t hdrawal becane effective and enter a revocation or suspension
order as of the last date on which the registration was in
ef fect.

(g) No order may be entered under this section except under
subsection (d) wi thout appropriate prior notice to the applicant
or registrant as well as the enployer or prospective enployer if

the applicant or registrant is an agent or associ ated person,

opportunity for hearing and witten findings of fact and
conclusions of law. In cases of denial orders, such findings and
concl usions shall be provided only if requested by the
appl i cant.

Section 5. Section 501 of the act is anmended by addi ng
subsections to read:

Section 501. CGvil Liabilities.--* * *

(f) Any investnent adviser who viol ates section 301 shall be

liable to the client for all fees paid, directly or indirectly,

to the i nvestnent adviser for investnent advi sory services.

(g) Any investnent adviser who viol ates secti on 404(a)

t hrough (d) or any material provision of section 404(f), or

ot herwi se makes any untrue statenent of a material fact or omts

stating a material fact necessary in order to nake statenents
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made, in the |ight of the circunstances under which they are

made, not m sl eading (the client not knowing of the untruth or

om ssi on) and who does not sustain the burden of proof that he

did not know and, in the exercise of reasonable care coul d not

have known of the untruth or omnmi ssion, shall be liable to the

client purchasing the security. The client purchasi ng the

security may sue either at law or in equity to recover the

consi deration paid for the security, together with i nterest at

the legal rate fromthe date of paynent, |ess the anpunt of

i ncone or distribution, in cash or in kind, received on the

security, upon the tender of the security or for danmages if the

client no | onger owns the security. Danmnges are the anount that

woul d be recoverabl e upon a tender, |less the value of the

security when the client disposed of it, plus interest at the

legal rate fromthe date of disposition. Tender shall require

only notice of willingness to exchange the security for the

anount specified. Any notice may be given by service as in civil

actions specified in the Pennsylvania Rules of C vil Procedure.

An i nvestnent adviser who is liable under this section and any

offeror or seller of the security |iable under subsecti on (a)

are jointly and severally liable to the client of the investnent

advi ser.
Section 6. Section 511 of the act is reenacted to read:
Section 511. Crimnal Penalties.--Any person who wilfully
violates any material provision of this act, except section
407(a), or any rule under this act, or any order of which he has
notice, or who violates section 407(a) know ng that the
statenment nade was false or msleading in any material respect,

may be fined not nore than five thousand dollars ($5, 000) or

i mpri soned not nore than five years, or both. Each of the acts
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speci fied shall constitute a separate of fense and a prosecution
or conviction for any one of such offenses shall not bar
prosecution or conviction for any other offense. No indictnent
or informati on may be returned under this act nore than five
years after the alleged violation.

Section 7. Section 602(d) of the act, anended May 9, 1984
(P.L.235, No.52), is anended to read:

Section 602. Fees.--* * *

(d) Every applicant for an initial or renewal |icense under
section 301 shall pay a filing fee of one hundred twenty-five
dollars ($125) in the case of a broker-dealer, twenty-five
dollars ($25) in the case of an agent [and], one hundred dollars

($100) in the case of an investnent adviser and fifty dollars

($50) in the case of an associ ated person. The term of an

agent's or_ associ ated person's registration hereunder shall be

concurrent with that of his enployer, if a broker-dealer or_an

i nvest nent advi sor. When an agent changes enpl oyers, a twenty-
five dollar ($25) fee shall be paid. [A broker-deal er

mai ntai ning any office within this State shall pay an additional
filing fee of forty dollars ($40) for each office.] Wen_ an

associ at ed person changes enployers, a fifty dollar ($50) fee

shall be paid. Wen an application is denied or withdrawn or a

regi stration revoked, the filing fee shall be retained.

* * %
. 3 Thi t shall take effect in 60 days. <—
SECTI ON 8. SECTION 609 OF THE ACT IS AMENDED BY ADDI NG A <—

SUBSECTI ON TO READ:
SECTI ON 609. REGULATIONS, FORM5 AND ORDERS. --* * *
(F) IN ADDI TION TO THE AUTHORI TY CONTAINED IN THI S SECTI ON,

THE COWM SSI ON SHALL HAVE THE PONER AND AUTHORITY TO PROMJULGATE,
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ADOPT, PUBLI SH AND USE GUI DELI NES, | NCLUDI NG FORMS, FOR THE

| MPLEMENTATION OF TH S ACT_ FOR A PERIGD OF ONE_YEAR | MMEDI ATELY

FOLLOW NG THE EFFECTI VE DATE OF THI S ACT PENDI NG ADOPTI ON OF

FI NAL RULES AND REGULATI ONS. GUI DELI NES PROPOSED UNDER THE

AUTHORI TY OF THI S SUBSECTI ON SHALL BE SUBJECT TO THE REVI EW OF

THE ATTORNEY GENERAL |IN THE MANNER PROVI DED FOR THE REVI EW OF

PROPOSED RULES AND REGULATI ONS PURSUANT TO THE ACT OF OCTOBER

15, 1980 (P.L.950, NO 164), KNOW AS THE " COVMONVEALTH ATTORNEYS
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ACT," BUT SHALL NOT BE SUBJECT TO REVI EW PURSUANT TO THE ACT OF

=Y
o

JUNE 30, 1989 (P.L.73, NO 19), KNOM AS THE "REGULATORY REVI EW

H
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SECTION 9. THE REENACTMENT OF SECTION 511 IS I NTENDED TO

[ =
w N

REESTABLI SH FI VE YEARS AS THE TI ME FOR THE COMVENCEMENT OF

H
o

PROSECUTI ON FOR AN OFFENSE UNDER THE ACT.

=Y
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SECTION 10. TH' S ACT SHALL TAKE EFFECT I N 60 DAYS.
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