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AN ACT
Providing for the regulation and |icensing of nortgage bankers
and nortgage brokers; inposing additional powers and duties
on the Departnent of Banking; and providing penalties.
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1 Section 15. Effective date.

2 The General Assenbly of the Conmonweal th of Pennsyl vani a

3 hereby enacts as foll ows:

4 Section 1. Short title.

5 This act shall be known and may be cited as the Mrtgage

6 Bankers and Brokers Act.

7 Section 2. Definitions.

8 The foll ow ng words and phrases when used in this act shal

9 have the neanings given to themin this section unless the

10 context clearly indicates otherw se:

11 "Advance fee." Any funds requested by or to be paid to a

12 nortgage broker in advance of or during the processing of a

13 nortgage | oan application, excluding those fees paid by an

14 applicant borrower directly to a credit agency reporting bureau,
15 title conpany or real estate appraiser.

16 "Departnent.” The Departnent of Banking of the Comonweal t h.
17 "Licensee.” A person who is licensed under this act.

18 "Mortgage banker." A person who directly or indirectly

19 originates and closes nortgage loans with its own funds in the
20 primary market.
21 "Mortgage broker." A person who directly or indirectly
22 negotiates or places nortgage |oans for others in the primry
23  market.
24 "Mortgage loan.” A loan which is secured by a first nortgage
25 or other simlar instrument or docunment which creates a first
26 lien on real property, which real property is used as a one-
27 famly to four-famly dwelling, a portion of which may be used
28 for nonresidential purposes.
29 "Person.” An individual, association, joint venture or
30 joint-stock conpany, partnership, limted partnership, limted

19890S0031B0031 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

partnershi p associ ation, business corporation, nonprofit
corporation, or any other group of individuals, however
or gani zed.

"Primary market." The market wherein nortgage | oans are
ori ginated between a | ender and a borrower.
Section 3. License requirenents and exenptions.

(a) License required.--On and after the effective date of
this act, no person shall act as a nortgage banker or nortgage
broker in this Cormmonwealth without a |icense as provided for in
this act, provided, however, that any person |icensed as a
nort gage banker may al so act as a nortgage broker w thout a
separate license. A person licensed as a nortgage broker may
only performthe services of a nortgage broker as defined in
section 2.

(b) Exceptions.--The follow ng persons shall not be required
to be licensed under this act in order to conduct the activities
of a nortgage banker or nortgage broker but shall be subject to
t he provisions of section 9(a)(4) and, in addition, any other
provi sions of this act as specifically provided in this section:

(1) A State-chartered bank, bank and trust conpany,
savi ngs bank, private bank or national bank, a State or
federally chartered savings and | oan association, a federally
chartered savings bank or a State or federally chartered
credit union.

(2) An attorney authorized to practice lawin this
Commonweal th, who acts as a nortgage broker in negotiating or
pl acing a nortgage loan in the normal course of |egal
practice.

(3) A person licensed pursuant to the provisions of the

act of February 19, 1980 (P.L.15, No.9), known as the Real
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Estate Licensing and Registration Act, who is principally
engaged in a third-party real estate brokerage business, but
only to the extent that he provides information, verbal or
witten, to or negotiates or places a nortgage |oan for a
buyer of real estate and is not conpensated by the buyer or
any ot her person for providing such information or

negoti ating or placing such nortgage loan. If he is
conpensated for providing such information or negotiating or
pl aci ng such nortgage | oan, he shall be subject to the

provi sions of sections 8, 10 and 13(b), excluding section
8(a)(1).

(4) A seller of a dwelling, if he has resided in the
dwel ling at | east one year and as part of the purchase price
receives a first nortgage executed by the purchaser.

(5) A person who either originates or negotiates |ess
than 12 nortgage loans in a calendar year in this
Commonweal t h.

(6) Builders, when obtaining nortgages for their own
construction or for the sale of their own construction.

(7) Any agency or instrunentality of the Federal
Government or a corporation otherw se created by an act of
the United States Congress, including, but not limted to,

t he Federal National Mrtgage Association, the Governnent
Nat i onal Mortgage Association, the Veterans' Adm nistration,
t he Federal Home Loan Mortgage Corporation and the Federal
Housi ng Admi ni strati on.

(8) The Pennsyl vani a Housi ng Fi nance Agency.

(9) A licensee under the act of April 8, 1937 (P.L.262,
No. 66), known as the Consuner Discount Conpany Act, except

that any such |icensee who nmakes a nortgage | oan other than
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under the provisions of that act shall be subject to the
provi sions of sections 4(b)(2) and (3), 8, 10 and 13(b) of
this act, excluding section 8(a)(1).

(10) Except for licensees described in paragraph (9),
subsidiaries and affiliates of the follow ng institutions:
Pennsyl vani a State-chartered banks, bank and trust conpani es,
savi ngs banks, private banks, savings and | oan associ ations
and credit unions or national banks, federally chartered
savi ngs and | oan associ ations, federally chartered savings
banks and federally chartered credit unions, provided such
institutions are |located in Pennsylvania, except that al
subsidiaries and affiliates of institutions enunerated in
t hi s paragraph shall:

(i) be subject to the provisions of sections 8,
9(a)(3), 10 and 13(b) of this act excluding section
8(a)(1l); and

(ii) deliver to the departnent annually copi es of
financial reports nmade to all supervisory agenci es.

(11) Enployees of a licensee or excepted persons acting

for their enployers.

Section 4. Application for license.

(a) Contents.--An application for a license to act as a

nort gage banker or nortgage broker shall be on such forns as may
be prescribed and provided by the departnent. Each application
shal | include the address or addresses where business is to be
conducted, the full nane, official title and business address of
each director and principal officer of the business and any

other information that may be required by the departnent.

(b) Mrtgage banker's license.--The departnment shall issue a

30 nortgage banker's license applied for pursuant to this act if
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t he applicant establishes that he has nmet the foll ow ng
condi ti ons:

(1) That he is approved by or neets the current criteria
for approval of at |east one of the foll ow ng:

(i) Federal National Mortgage Associ ation.
(i1i) Federal Hone Loan Mortgage Corporation.
(i1i1) Federal Housing Adm nistration.

(2) That he maintains or is approved for, and wll
continue to maintain as a licensee, a line of credit or
equi val ent nortgage funding capability of not |ess than
$1, 000, 000.

(3) That he has a mninumtangi ble net worth of $250, 000
at the time of application and will, at all times thereafter,
mai ntai n such m ni num net worth, provided, however, that
t hose applicants who were in business prior to January 1,
1987, may be licensed with a m ninumtangi ble net worth of
$100,000 if, in the opinion of the departnment, the applicant
has established that it has an otherw se adequate financi al
structure and operating history.

(4) That he will maintain fidelity bond coverage in
accordance with the guidelines established by the Federal
Nat i onal Mrtgage Association or the Federal Honme Loan
Mor t gage Cor por ati on.

(c) Mrtgage broker's license.--The departnment shall issue a
nort gage broker's |icense applied for pursuant to this act if
t he applicant establishes that he has nmet the foll ow ng
condi ti ons:

(1) That he is eligible to and will obtain a bond in the
amount of $100, 000, in a form prescribed by the regul ations

of the departnent, prior to the issuance of the license, from
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a surety conpany authorized to do business in this
Commonweal t h, which bond shall run to the Conmonweal th for
the benefit of any person injured by the wongful act,
default or m srepresentation of the nortgage broker. No bond
shall conply with the requirenments of this section unless it
contains a provision that it shall not be canceled for any
cause unl ess notice of intention to cancel is given to the
departnment at | east 30 days before the day upon which
cancel | ation shall take effect.

(2) In lieu of the bond required by subsection (c)(1),
t he applicant may deposit, with the departnment or with the
State Treasurer, bonds, notes, debentures or other
obligations of the United States or any agency or
instrunmentality thereof if guaranteed by the United States,
or such bonds, notes, debentures or other obligations of the
Commonweal th or of a political subdivision thereof having a
mar ket val ue of at |east $100,000; and it shall be the
obligation of the licensee to see to it that the securities
on deposit shall have a market value of at |east $100, 000 at
all times. The depositor shall be entitled to receive al
i nterest and divi dends thereon, and shall have the right,
with the approval of the departnent, to substitute other
securities for those deposited. Should the securities on
deposit at any tinme have a narket val ue of |ess than
$100, 000, the departrment may revoke the |icense as
herei nafter provided. Al securities deposited shall be held
under the sanme conditions and subject to the sane right of
execution as the bond provided for in subsection (c)(1).

(3) Mrtgage brokers who can denonstrate to the

satisfaction of the departnent that they do not accept

19890S0031B0031 - 7 -



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

advance fees shall be exenpt fromthe requirenent of this

subsecti on.

(d) Foreign corporation.--If the applicant is a foreign
corporation, that corporation shall be authorized to do business
in this Commonweal th in accordance with the law of this
Commonweal th regul ati ng corporations and shall naintain at |east
one office in this Commonweal th which is the office that shal
be licensed as the principal place of business for the purposes
of this act. The corporation shall file with the application an
irrevocabl e consent, duly acknow edged, that suits and actions
may be conmenced against that |licensee in the courts of this
Commonweal th by the service of process of any pleadi ng upon the
departnment in the usual manner provided for service of process
and pl eadi ngs by the statutes and court rules of this
Commonweal th. The consent shall provide that this service shal
be as valid and binding as if service had been made personally
upon the licensee in this Coomonwealth. In all cases where
process or pleadings are served upon the departnent pursuant to
the provisions of this section, such process or pleadings shal
be served in triplicate; one copy shall be filed in the Ofice
of the Secretary of Banking and the others shall be forwarded by
the departnent, by certified or registered nail, return receipt
requested, to the | ast known principal place of business in the
Commonweal th and to the corporation's principal place of
busi ness.

Section 5. Annual license fee.

An applicant shall pay to the departnment at the tine an
application is filed an initial |icense fee of $500 for the
princi pal place of business and an additional |icense fee of $50

for each branch office in this Comonweal th. On or before July 1
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of each year and thereafter, a licensee shall pay a license
renewal fee of $200 for the principal place of business and an
addi tional license renewal fee of $25 for each branch office in
this Cormmonweal th. No abatenment of any |license fee shall be nade
if the license is issued for a period of |ess than one year. The
departnment shall be entitled to recover any cost of

i nvestigation in excess of |icense or renewal fees fromthe
licensee or fromany person who is not |licensed under this act
but who is presuned to be engaged in business contenpl ated by
this act.

Section 6. |ssuance of license.

(a) Tinme limt.--Wthin 60 days after an application is
recei ved, the departnent shall either issue a license or, for
any reason for which the department nay suspend, revoke or
refuse to renew a |icense as provided for by section 12, refuse
to issue a |license.

(b) Appeal of denial.--1f the departnment refuses to issue a
license, it shall notify the applicant, in witing, of the
deni al and the reason therefor and of the applicant's right to
appeal from such action to the Commonweal th Court. An appeal
fromthe departnent's refusal to approve an application for a
license shall be filed by the applicant within 30 days of notice
t her eof .

(c) Contents of license.--Each license issued by the
departnment shall specify:

(1) The nane and address of the |icensee, the address so
specified to be that of the |licensee's principal place of

busi ness within this Comonweal t h.

(2) The licensee's reference nunber, which may remain

the sane fromyear to year despite variations in annua

19890S0031B0031 - 9 -



| i cense nunbers which may result fromthe renewal of |icenses
by nmechani cal techni ques.
(3) Such other information as the departnment shal

require to carry out the purposes of this act.

1

2

3

4

5 Section 7. License duration.
6 A license issued by the departnment shall:

7 (1) Be renewed on July 1 of each year upon paynent of
8 t he annual renewal fee and after a determ nation that the
9

I icensee is conducting business in accordance with the

10 provisions of this act is made by the departnent. No refund
11 of any portion of the license fee shall be nmade if the

12 license is voluntarily surrendered to the departnment or

13 suspended or revoked by the departnent prior to its

14 expi ration date.

15 (2) Beinvalid if the nortgage banker's corporate

16 charter is voided in accordance with the provisions of any
17 | aw of this Comonweal th or any other state.

18 (3) Not be assignable by operation of |aw or otherw se
19 wi thout the witten consent of the departnent.

20 Section 8. Licensee requirenents.

21 (a) Requirenents on licensee.--A |licensee shall:

22 (1) Conspicuously display its |icense at each |icensed
23 pl ace of business.

24 (2) Mintain, at its principal place of business within
25 this Cormmonweal th, or at such place within or outside this
26 Commonweal th, if agreed to by the Secretary of Banking,

27 either the original or a copy of such books, accounts,

28 records and docunents, or electronic or other simlar access
29 thereto, of the business conducted under the |icense as nmay
30 be prescribed by the departnent to enable it to determ ne
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whet her the business of the |icensee is being conducted in
accordance with the provisions of this act and the orders,
rul es and regul ati ons issued under this act.

(3) Annually, before May 1, file a report with the
departnment which shall set forth such information as the
departnment shall require concerning the business conducted as
a licensee during the preceding cal endar year. The report
shall be in witing, under oath, and on a form provi ded by
t he departnent.

(4) Be subject to exam nation by the departnent at the
di scretion of the departnment at which tinme the departnent
shall have free access, during regular business hours, to the
|icensee's place or places of business in this Commonweal t h
and to all instrunments, docunents, accounts, books and
records which pertain to a |licensee's nortgage | oan busi ness.
The departnent may examine a licensee at any tinme if the
department deens such exami nation to be necessary or
desirable. The cost of any such exam nation shall be borne by
the |icensee.

(5) Conply with all provisions of the act of January 30,
1974 (P.L.13, No.6), referred to as the Loan Interest and
Protection Law, provided, however, that this shall not be
deened an override of section 501 of the Depository
Institutions Deregul ati on and Monetary Control Act of 1980
(94 Stat. 161, 12 U.S.C. § 1735f-7 note).

(6) Conply with the provisions of the act of Decenber
23, 1983 (P.L.385, No.91), entitled "An act anendi ng the act
of Decenber 3, 1959 (P.L.1688, No.621), entitled, as anended,
"An act to pronote the health, safety and welfare of the

peopl e of the Commonweal t h by broadeni ng the market for
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housi ng for persons and famlies of |ow and noderate incone
and al l eviating shortages thereof, and by assisting in the
provi sion of housing for elderly persons through the creation
of the Pennsyl vani a Housi ng Fi nance Agency as a public
corporation and government instrumentality; providing for the
or gani zati on, nenbership and adm ni stration of the agency,
prescribing its general powers and duties and the manner in
which its funds are kept and audited, enpowering the agency
to make housing |l oans to qualified nortgagors upon the
security of insured and uni nsured nortgages, defining
qual i fied nortgagors and providing for priorities anong
tenants in certain instances, prescribing interest rates and
ot her terms of housing |oans, permtting the agency to
acquire real or personal property, permtting the agency to
make agreenments with financial institutions and Federal

agenci es, providing for the purchase by persons of | ow and
noderate i nconme of housing units, and approving the sal e of
housing units, permtting the agency to sell housing | oans,
provi ding for the pronul gation of regul ations and forns by

t he agency, prescribing penalties for furnishing false

i nformati on, enpowering the agency to borrow noney upon its
own credit by the issuance and sal e of bonds and notes and by
giving security therefor, permtting the refunding,
redenpti on and purchase of such obligations by the agency,
prescribing renedi es of hol ders of such bonds and notes,
exenpting bonds and notes of the agency, the incone
therefrom and the incone and revenues of the agency from
taxation, except transfer, death and gift taxes; making such
bonds and notes | egal investnents for certain purposes; and

i ndi cati ng how the act shall becone effective,' providing for
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homeowner' s ener gency assi stance. "

(7) Provide for periodic accounting of any escrow
accounts held by the licensee to the borrowers not |ess than
annual Iy, show ng the anounts received fromthe borrower and
t he amount s di sbursed.

(8) Refund all fees, other than those fees paid by the
licensee to a third party, paid by an applicant borrower when
a nortgage loan is not produced within the tine specified by
t he nortgage banker or nortgage broker at the rate, term and
overall cost agreed to by the borrower, provided, however,
that this provision shall not apply when the failure to
produce a loan is due solely to the borrower's negligence,
his refusal to accept and close on a | oan conmtnment or his
refusal or inability to provide information necessary for
processing, including, but not limted to, enploynent
verifications and verifications of deposits. The licensee
shall disclose to the borrower, in witing, at the tinme of a
| oan application which fees paid or to be paid are
nonr ef undabl e.

(b) Accounting records.--After the effective date of this
act, the licensee's accounting records nust be constructed and
mai ntai ned in conpliance with generally accepted accounting
principles, and all of the aforenmentioned instrunents,
docunents, accounts, books and records shall be kept separate
and apart fromthe records of any other business conducted by
the licensee and shall be preserved and kept avail able for
i nvestigation or exam nation by the departnent for at |east two
years after a nortgage | oan has been paid in full. The
provi sions of this subsection shall not apply to any instrunent,

docunent, account, book or record that is assigned, sold or
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transferred to another person, nor shall the two-year

requi renent apply to an instrunment or docunent which nust be
returned to a borrower at the tinme a nortgage loan is paid in
full.

(c) Copies.--If copies of instruments, docunments, accounts,
books or records are maintai ned under subsection (a)(2), they
may be photostatic, mcrofilmor electronic copies or copies
provi ded in sone other manner approved by the Secretary of
Banki ng, as long as access to information required by the
secretary exists electronically at all tines within this
Conmonweal t h.

Section 9. Licensee limtations.

a) Prohibitions.--A licensee shall not:

(1) Transact any business subject to the provisions of
this act under any other name except those designated in its
license. A licensee that changes its nanme or place or places
of business shall imrediately notify the departnent, which
shall issue a certificate, if appropriate, to the |icensee
whi ch shall specify the |licensee's new nane or address.

(2) Conduct any business ot her than any busi ness
regul ated by the departnment in any place of business |icensed
pursuant to this act without at |east 90 days prior witten
notification to the departnent.

(3) Disburse the proceeds of a nortgage loan in any form
ot her than cash, electronic fund transfer, certified check or
cashi er's check.

(4) Pay a finder's fee, service fee or any other
conpensation to any person in connection with any transaction
if that person is receiving conpensation from any ot her

person for any services in connection with the sane
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transaction or the real estate transfer |eading to such

transacti on.

(b) Authority to close loans in attorneys' and title
i nsurance conpani es or agencies' offices.--Nothing contained in
this act shall prohibit any |icensee or person exenpt from
I i censure hereunder from closing any | oans made under the
provisions of this act in the offices of attorneys-at-I|aw
licensed by and located in this Comonwealth and title insurance
conpani es or agencies licensed by and |ocated in this
Conmonweal t h.
Section 10. Authority of departnent.

The departnent shall have the authority to:

(1) Issue rules and regul ations and orders as may be
necessary for the proper conduct of the business of a
nort gage banker or a nortgage broker and for the enforcenent
of this act.

(2) Exam ne any instrunment, docunent, account, book,
record or file of a |icensee or any other person, or nake
such other investigation as may be necessary to adm ni ster
the provisions of this act.

(3) Conduct admnistrative hearings on any natter
pertaining to this act, issue subpoenas to conpel the
attendance of w tnesses and the production of instrunents,
docunents, accounts, books and records at any such hearing,
whi ch nmay be retained by the departnent until the conpletion
of all proceedings in connection with which they were
produced, and adm ni ster oaths and affirmations to any person
whose testinony is required. In the event a person fails to
conply with a subpoena issued by the departnment or to testify

on any matter concerning which he may be lawfully
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i nterrogated, on application by the departnent, the
Commonweal th Court may issue an order requiring the
attendance of such person, the production of instrunents,
docunents, accounts, books or records or the giving of

t esti nony.

Section 11. Surrender of |icense.

Upon satisfying the departnent that all creditors have been
paid or that other arrangenents satisfactory to the creditors
and the departnent have been nmade, a licensee shall surrender
its license to the departnment by delivering its license to the
department with witten notice that the Iicense is being
voluntarily surrendered, but such an action by a |licensee shal
not affect the licensee's civil or crimnal liability for acts
conmitted.

Section 12. Suspension, revocation or refusal.

(a) Departnental action.--The departnment nmay suspend, revoke
or refuse to renew any |icense issued pursuant to this act after
giving 30 days' written notice forwarded to the |licensee's
princi pal place of business, by registered or certified mail,
return recei pt requested, stating the contenplated action and
the reason therefor, if the departnent shall find, after the
| icensee has had an opportunity to be heard, that the |licensee
has:

(1) WMade any material msstatenent in his application.

(2) Failed to conply with or violated any provision of
this act or any rule, regulation or order pronul gated by the
departnment pursuant to this act.

(3) |If licensed under section 4(c)(3), accepts an
advance fee.

The hearing and notice provisions of this section shall not
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apply if the licensee's corporate charter is voided in
accordance with the provisions of any |aw of this or any other
state, in which event the departnent may suspend or revoke the
i cense.

(b) Reinstatenent.--The departnent may subsequently
reinstate a license which has been suspended or revoked or renew
a license which had previously been refused for renewal if the
condition which warranted the original action has been corrected
and the departnent has reason to believe that such condition is
not likely to occur again and the |icensee satisfies the
requirenents of this act.

Section 13. Penalties.

(a) Nonlicensees.--Any person who is not |icensed by the
departnment or is not exenpted fromthe licensing requirenents in
accordance with the provisions of this act and who engages in
t he busi ness of a nortgage banker or nortgage broker commts a
felony of the third degree.

(b) Nonlicensees subject to the provisions of this act.--Any
person who is subject to the provisions of this act, even though
not |icensed hereunder, who violates any of the provisions to
which it is subject shall be subject to a fine levied by the
departnment of up to $2,000 for each of fense. Any such
nonl i censed person who commits three or nore offenses may, at
the discretion of the departnent, be prohibited fromengaging in
t he busi ness of a nortgage broker or nortgage banker unless
i censed under this act.

(c) Violations by licensees.--Any person |icensed under the
provi sions of this act or any director, officer, enployee or
agent of a licensee who shall violate the provisions of this act

or shall direct or consent to such violations shall be subject
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1 to a fine levied by the departnent of up to $2,000 for each

2 offense.

3 Section 14. Scope of act.

4 The provisions of this act shall apply to any nortgage | oan
5 which is:

6 (1) negotiated, offered or otherw se transacted within
7 this Cormonwealth, in whole or in part, whether by the

8 ultimate | ender or any ot her person;

9 (2) nmade or executed within this Comonweal th; or

10 (3) notw thstandi ng the place of execution, secured by
11 real property located in this Comonweal th.

12 Section 15. Effective date.

13 This act shall take effect in 180 days.
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