PRINTER S NO. 4227

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2969 *%%

I NTRODUCED BY BUSH, KOSI NSKI, MOEHLNMANN, GRUI TZA, PI CCCLA,
DEMPSEY, MAI ALE, DeLUCA, PETRONE, ALLEN, NAI LOR, DURHAM
CARLSQON, VROON, NOYE, WLSON, NAHI LL, PH LLIPS, PITTS,

FAI RCH LD, LEE, GRUPPO, BARLEY, E. Z. TAYLOR Tl GUE, CESSAR,
STABACK, B. SM TH, COY, LAUGHLIN, FOX, PERZEL, HARPER
JOHNSON, DI ETTERI CK, TRELLO, BI LLOW BELARDI, KASUNI C AND
J. TAYLOR, NOVEMBER 12, 1990

REFERRED TO COW TTEE ON HEALTH AND WELFARE, NOVEMBER 12, 1990
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AN ACT
Amendi ng the act of July 9, 1976 (P.L.817, No.143), entitled "An
act relating to nental health procedures; providing for the
treatment and rights of nentally disabl ed persons, for

vol untary and i nvoluntary exam nation and treatnment and for

determ nations affecting those charged with crine or under

sentence,” providing for involuntary treatnment for sexually
danger ous persons.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 102 of the act of July 9, 1976 (P.L.817,
No. 143), known as the Mental Health Procedures Act, anended
Novenber 26, 1978 (P.L.1362, No.324), is anended to read:

Section 102. Statenent of Policy.--It is the policy of the
Commonweal th of Pennsylvania to seek to assure the availability
of adequate treatnment to persons who are nentally ill, and it is
t he purpose of this act to establish procedures whereby this
policy can be effected. The provisions of this act shall be

interpreted in conformty with the principles of due process to
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make voluntary and involuntary treatnent avail able where the
need is great and its absence could result in serious harmto
the nentally ill person or to others. Treatnent on a voluntary
basis shall be preferred to involuntary treatnment; and in every
case, the least restrictions consistent with adequate treatnent

shall be enployed. Sexually dangerous persons shall be treated

under conditions of institutional care that will adequately

protect the public. Persons who are nentally retarded, senile,

al coholic, or drug dependent shall receive nental health
treatment only if they are al so diagnosed as nentally ill, but
t hese conditions of thenselves shall not be deened to constitute
mental illness: Provided, however, That nothing in this act
shall prohibit underutilized State facilities for the nentally
ill to be made avail able for the treatnment of al cohol abuse or
drug addiction pursuant to the act of April 14, 1972 (P.L. 221,
No. 63), known as the "Pennsylvania Drug and Al cohol Abuse
Control Act." Chronically disabled persons 70 years of age or
ol der who have been continuously hospitalized in a State
operated facility for at |east ten years shall not be subject to
the procedures of this act. Such a person's inability to give a
rational, informed consent shall not prohibit the departnment
fromcontinuing to provide all necessary treatnment to such a
person. However, if such a person protests treatnment or
residence at a State operated facility he shall be subject to
the provisions of Article I11.

Section 2. Section 107 of the act is anended to read:

Section 107. Individualized Treatnent Plan.--Individualized
treatment plan neans a plan of treatnment fornulated for a
particul ar person in a program appropriate to his specific

needs. To the extent possible, the plan shall be nmade with the
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1 cooperation, understanding and consent of the person in

2 treatnment, and shall inpose the |east restrictive alternative

3 consistent with affording the person adequate treatnent for his
4 condition. Sexually dangerous persons shall be treated under

5 conditions of institutional care that will adequately protect

6 the public.

7 Section 3. Section 109(a) of the act, amended Novenber 26,
8 1978 (P.L.1362, No.324) and repealed in part Cctober 5, 1980

9 (P.L.693, No.142), is anended to read:

10 Section 109. Mental Health Review Oficer.--(a) Legal

11 proceedi ngs concerni ng extended involuntary enmergency treatnent
12 under section 303(c), court-ordered involuntary treatnent under
13 section 304, 304.1 or 305 or transfer hearings under section

14 306, may be conducted by a judge of the court of conmon pleas or
15 by a nental health review officer authorized by the court to

16 conduct the proceedings.

17 * %k

18 Section 4. The act is anmended by adding a section to read:
19 Section 304.1. Court-ordered involuntary treatnent for
20 sexually dangerous person not to exceed one year.--(a) Persons
21 for whom application may be nade.--A person who suffers froma
22 nental disorder and is in need of treatnent may be nmade subj ect
23 to court-ordered involuntary treatnent upon a determ nation, by
24 clear and convincing evidence, that he is a sexually dangerous
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26 (b) Procedures for Initiating Court-ordered Involuntary
27 Treatnent for Persons Already Subject to Involuntary

28 Treatnent.--(1) Petition for court-ordered involuntary

29 treatnent for persons already subject to treatnent under

30 sections 303, 304, this section and section 305 nmay be nade by
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the county administrator or the director of the facility to the

court of commobn pl eas.

(2) The petition shall be in witing upon a form adopted by

the departnment and shall include a statenent of the facts

constituting reasonabl e grounds to believe that the person is a

sexual | y dangerous person and in need of treatnent. The petition

shall state the nane of any exam ni ng physici an and the

substance of his opinion regardi ng the nental conditi on of the

person. It shall also state that the person has been gi ven the

i nformati on required by subsection (b)(3).

(3) Upon the filing of the petition the county adm ni strator

shall serve a copy on the person, his attorney, and those

desi gnated to be kept inforned, as provided in section 302(c),

i ncl udi ng an expl anati on of the nature of the proceedi ngs, the

person's right to an attorney and the services of an expert in

the field of nental health, as provided by subsection (d).

(4) A hearing on the petition shall be held in all cases,

not nore than five days after the filing of the petition.

(5) Treatnent shall be permtted to be nmi ntai ned pendi ng

the determ nati on of the petition.

(c) Procedures for Initiating Court-ordered |nvol untary

Treatnent for Persons not in Involuntary Treatnent.--(1) Any

responsi ble party may file a petition in the court of conmmbn

pl eas requesting court-ordered involuntary treatnent for any

person not already in involuntary treatnent for whom application

coul d be nade under subsection (a).

(2) The petition shall be in witing upon a form adopted by

the departnment and shall set forth facts constituti ng reasonabl e

grounds to believe that the person is a sexually dangerous

person. The petition shall state the nane of any exam ni ng
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physi ci an and the substance of his opinion regardi ng the nental

conditi on of the person.

(3) Upon a determ nation that the petition sets forth such

reasonabl e cause, the court shall appoint an attorney to

represent the person and set a date for the hearing as soon as

practi cable. The attorney shall represent the person unless it

shal | appear that he can afford, and desires to have, private

representation

(4) The court, by summons, shall direct the person to appear

for a hearing. The court may i ssue a warrant directing a person

aut hori zed by the county adnmi ni strator or a peace officer to

bri ng such person before the court at the tine of the hearing if

there are reasonabl e grounds to believe that the person will not

appear voluntarily. A copy of the petition shall be served on

such person at | east three days before the hearing together with

a notice advising himthat an attorney has been appoi nted who

shall represent hi munl ess he obtains an attorney hinself, that

he has a right to be assisted in the proceedi ngs by an expert in

the field of nental health, and that he may request or be nade

subj ect to psychiatric exam nati on under subsection (c)(5).

(5) Upon notion of either the petitioner or the person, or

upon its own notion, the court may order the person to be

exanm ned by a psychi atri st appoi nted by the court. Such

exanm nation shall be conducted on an outpatient basis, and the

person shall have the right to have counsel present. A report of

the exam nati on shall be given to the court and counsel at | east

48 hours prior to the hearing.

(6) Involuntary treatnent shall not be authorized during the

pendency of a petition except in accordance with secti on 302 or

secti on 303.
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(d) Professional Assistance.--A person with respect to whom

a heari ng has been ordered under this section shall have and be

inforned of a right to enpl oy a physician, clinical psychol ogi st

or other expert in nental health of his choice to assist himin

connection with the hearing and to testify on his behalf. If the

person cannot afford to engage such a professional, the court

shall, on application, allow a reasonable fee for such purpose.

The fee shall be a charge agai nst the nental health and nent al

retardati on programof the |locality.

(e) Hearings on Petition for Court-ordered | nvol untary

Treatnent.--A hearing on a petition for court-ordered

i nvoluntary treatnment shall be conducted according to the

(1) The person shall have the right to counsel and to the

assi stance of an expert in nental health.

(2) The person shall not be called as a witness without his

consent.

(3) The person shall have the right to confront and cross-

exanine all wi tnesses and to present evidence in his own behal f.

(4) The hearing shall be public unless it is requested to be

private by the person or his counsel.

(5) A stenographic or other sufficient record shall be nade,

whi ch shall be i npounded by the court and may be obtai ned or

exanm ned only upon the request of the person or his counsel or

by order of the court on good cause shown.

(6) The hearing shall be conducted by a judge or by a nental

health review officer and nay be held at a | ocati on other than a

court house when doi ng so appears to be in the best interest of

t he person.

(7) A decision shall be rendered within 48 hours after the
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cl ose of evidence.

(f) Determnation and Oder.--Upon a finding by clear and

convi nci ng evi dence that the person is a sexually danger ous

person and in need of treatnent, an order shall be entered

directing treatnent of the person in an approved facility.

Sexual | y danger ous persons shall be treated at facilities with

an appropriate | evel of security as deternm ned by the court.

(g) Duration of Court-ordered Involuntary Treatnent.--A

person nay be nmade subject to court-ordered i nvol untary

treatnent under this section for a period not to exceed one

year.

(h) Discharge.--1f at any tine the director of a facility

concludes that the person is not a sexually dangerous person or

in need of treatnment, he shall di scharge the person in

accordance with the foll owi ng procedure. \Wienever the period of

court-ordered involuntary treatnment is about to expire and

neither the director nor the county adm nistrator intends to

apply for an additi onal period of court-ordered involuntary

treatnent or at any tine the director concludes that the person

is not a sexually dangerous person or in need of treatnent, the

director shall petition the court which ordered the involuntary

treatnent for the unconditional or conditional rel ease of the

person. Notice of such petition shall be given to the person,

the county adnministrator and, if involved in the initial

commi t nent procedure, the district attorney. Wthin 15 days

after the petition has been filed, the court shall hold a

hearing to determne if the person is a sexually dangerous

person and in need of treatnent. Petitions which nust be filed

sinply because the period of involuntary treatnment will expire

shall be filed at | east ten days prior to the expiration of the
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court-ordered period of involuntary treatnent. |If the court

deternmines after hearing that the person is a sexually dangerous

person and in need of treatnent, it nmay order additi onal

i nvoluntary treatnment not to exceed one year; if the court does

not so determne, it shall order the di scharge of the person.

The determ nation of the court shall be nade pursuant to the

st andards and procedures prescribed in this section.

(i) Definitions.--The foll owi ng words and phrases when used

in this section shall have, unless the context clearly indicates

ot herwi se, the nmeanings given to themin this subsecti on:

"Devi ate sexual intercourse." Sexual intercourse per 0s or

per anus. The term i ncl udes penetrati on, however slight, of the

genitals or anus of another person with a forei gn object for any

pur pose other than good faith nedical, hygienic or |aw

enf orcenent procedures.

"I ndecent contact." Any touching of the sexual or other

intimate parts of the person for the purposes of arousing or

grati fying sexual desire, in either person.

"Serious bodily injury." Bodily injury which creates a

substantial risk of death or whi ch causes serious, pernanent

di sfigurenent, or protracted | oss or inpairnent of the function

of any bodily nmenber or organ.

"Sexual | y danger ous person. A person who:

(1) suffers froma nental disorder, at the tine of the

filing of the petition, which creates a reasonable probability

that the person will take action resulting in the death or

serious bodily injury of another; and

(2) has commtted or attenpted an assault involving the

infliction or attenpted infliction of death or serious bodily

injury in connection with the comm ssion or attenpted conni SSi on
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of an act of intercourse, deviate sexual intercourse or indecent

assaul t.

Any determ nation that the person is a sexually danger ous person

shal|l be supported by the findi ngs of:

(1) two psychiatrists; or

(2) one psychiatrist and one |licensed clinical psychol ogi st.
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Section 5. This act shall take effect in 60 days.
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