PRI OR PRI NTER S NOS. 2744, 2789 PRINTER S NO. 3209

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2081 *%%

| NTRODUCED BY RYBAK, DeWEESE, | TKIN, FEE, KUKOVI CH,

YANDRI SEVI TS, GRUPPO, WAMBACH, F. TAYLOR, TIGUE, BLAUM
McCALL, KOSI NSKI, COHEN, JOSEPHS, ARGALL, VEON, M CHLOVI C,
LAUGHLI N, CARN, PESCI, MAlI ALE, HOALETT, E. Z. TAYLOR
BELFANTI, McNALLY, LEVDANSKY, J. TAYLOR, LASHI NGER, W LLI AMS5,
MORRI S, STISH, NAHI LL, MELI O DONATUCCI, ADCLPH, MHALE AND
BELARDI , NOVEMBER 15, 1989

AS

RE- REPORTED FROM COMM TTEE ON APPROPRI ATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, MARCH 20, 1990

O (o0} ~ » (3] A WNEF
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AN ACT

Creating the G tizens Insurance Advisory Council; providing for

the powers and duties of the council; PROVIDING FOR COUNCI L <—

FUNDI NG and granting powers to and inposing duties upon the
Depart ment of | nsurance.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and nmay be cited as the Insurance

Consuner Protection Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal

have the neanings given to themin this section unless the

context clearly indicates otherw se:

"Council."™ The Citizens Insurance Advisory Counci

est abl i shed under section 3.

"Departnent.” The Insurance Departnent of the Conmonweal t h.
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Section 3. Citizens Insurance Advisory Council.

(a) Establishnent.--There is hereby created the Ctizens
I nsurance Advisory Council to represent the interest of
consuners before the Insurance Departnent.

(b) Conposition.--The council shall consist of the follow ng
menbers:

(1) The Insurance Comm ssioner or his designee.

(2) Four nmenbers who shall be appointed by the Governor,
no nore than two of whom shall be of the sanme politica
party.

(3) Four nenbers who shall be appointed by the President
pro tenpore of the Senate, no nore than two of whom shall be
of the same political party.

(4) Four nenbers who shall be appointed by the Speaker
of the House of Representatives, no nore than two of whom
shall be of the same political party.

(c) Correlation of appointnents.--The appointing officers
shall correlate their appointnments in such a manner as to insure
that all geographic regions of this Commonwealth are
repr esent ed.

(d) Limtation on enploynent.--The appoi nted nenbers of the
council shall be citizens of this Commonweal th who, during their
respective terns, shall hold no State office to which salary is
attached except that of menbership of the council. No nore than
three of the appointed nenbers shall be enployed in or in any
manner affiliated with the business of insurance.

(e) Ternms of office.--The termof office of each appointed
menber shall be three years, neasured fromthe third Tuesday of
January of the year in which he takes office, or until his

successor has been appointed, except that, in the initial
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appoi ntments of the nmenbers of the council, the respective
appointing authorities shall appoint two nmenbers for terns of
two years each and two nenbers for terns of three years each

(f) Chairman.--The council shall annually elect one of its
appoi nted nenbers as chairman and shall elect a secretary who
need not be a nenber of the council.

(g) Meetings.--Meetings of the council shall be held at
| east nmonthly or at the call of the chairman.

(h) Conpensation.--Each nenber of the council other than the
I nsurance Commi ssi oner shall receive $100 per di em when actually
attending to the work of the council. Menbers shall also receive
t he amount of reasonable traveling, hotel and ot her expenses
incurred in the performance of their duties in accordance wth
Commonweal t h regul ati ons.

(i) Enployees.--The council shall have the power to enpl oy
and fix the conpensation of such experts, stenographers and
assistants as nay be deenmed necessary to carry out the work of
the council, but due diligence shall be exercised by the counci
to enlist such voluntary assi stance, generally recognized as
qualified to aid the council, as may be available fromcitizens,
research organi zati ons and ot her agencies in this Comobnweal th
or el sewhere.

Section 4. Powers and duties of the council.

(a) General powers and duties.--The council shall have the
foll ow ng powers and duti es:

(1) Consider and nake recomrendations as to changes in
appl i cabl e statutes, departnental regulations and

adm ni strative practice, for the purpose of enabling the

I nsurance Departnment to nore adequately serve insurance

consuners.
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(2) Study and review the work of the Insurance
Department. For this purpose, the council shall have access
to all books, papers, docunents and records pertaining to or
bel ongi ng to the departnent.

(3) Confer with and advise the I nsurance Conm ssioner
and his staff on nmethods by which the departnment nmay inprove
service to the insurance consuner

(4) Report annually to the Governor and to the General
Assenbly and nmake such interimreports as are deened
advi sabl e.

(5) Assist the Insurance Comm ssioner in the devel opnent
and distribution of consuner educational materials and
i nformation on insurance.

(6) Performsuch other duties as may be assigned to it
by the conm ssioner or by the General Assenbly.

(7) Represent the interest of consuners as a party, or
ot herwi se participate for the purpose of representing an
i nterest of consuners, before the Insurance Departnent in any
matter properly before the Insurance Departnent, and before
any court or agency. The council may al so authorize the
initiation of proceedings if in its judgnent such proceedi ngs
may be necessary in connection with any matter invol ving
regul ati on by the Insurance Departnent, including, but not
limted to, changes in insurance prem uns.

(b) Exercise of discretion in representing consuners. --The
council may exercise discretion in determning the interests of
consuners that will be advocated in any particul ar proceeding
and in determ ning whether or not to participate in or initiate
any particul ar proceeding and, in so determ ning, shall consider

the public interest, the resources avail able and the
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substantiality of the effect of the proceeding on the interest
of consuners. The council may refrain frominterveni ng when in
its judgnment intervention is not necessary to represent
adequately the interest of consuners.

(c) Representation upon petition.--In addition to any other
authority conferred upon it by this act, the council is
authorized to represent an interest of consumers which is
presented to it for consideration upon petition, in witing, by
a substantial nunber of persons regardi ng insurance issues
subject to regulation by the Insurance Departnent. The counci
shall notify the principal sponsors of a petition within a
reasonable tinme after receipt of any action taken or intended to
be taken by it with respect to the interest of consuners
presented in the petition. If the council declines or is unable
to represent such interest, it shall notify the sponsors and
shall state its reasons therefor

(d) Initiation of action.--Any action brought by the counci
before a court or an agency of the Commonweal th shall be brought
in the nane of the council. The council nay name a consuner or
group of consuners in whose nane the action may be brought or
may join with a consumer or group of consuners in bringing the
action.

(e) Statenment of consumer interest.--At such tinme as the
council determ nes, in accordance with applicable tine
l[imtations, to initiate, intervene or otherw se participate in
any agency or court proceeding, it shall issue publicly a
witten statenent, a copy of which shall be filed in the
proceeding in addition to any required entry of appearance,
stating concisely the specific interest of consuners to be

pr ot ect ed.
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Section 5. Executive director.
(a) Enploynent.--The council shall enploy a full-tine
executive director and any clerical or support staff deened to

be necessary. Salaries shall be determ ned by the eeuneil—and <—

tasurance—DbPepartrent EXECUTI VE BQOARD. <—

(b) Duties.--The executive director shall nonitor the
activities of the Insurance Departnent and conmuni cate such
information to the council.

SECTION 6. FUNDI NG FOR COUNCI L. <—

(A) ESTABLI SHVENT OF ACCOUNT. - - THE | NSURANCE COWM SSI ONER
SHALL ESTABLI SH AN ACCOUNT FOR EACH | NSURER DO NG BUSI NESS | N
TH S COMVONWEALTH

(B) ASSESSMENT OF | NSURERS. - - THE DEPARTMENT OF REVENUE SHALL
ANNUALLY ASSESS EVERY | NSURER DO NG BUSI NESS WTHI N THI S
COVMONVEALTH AN AMOUNT EQUAL TO 0. 003% OF THE | NSURER S GROSS
PREM UMS RECEI VED I N THE PREVI QUS CALENDAR YEAR. THE ASSESSMENT
SHALL BE PAID WTHI N 90 DAYS OF THE EFFECTI VE DATE OF TH S
SECTI ON AND BY MAY 30 OF EACH YEAR THEREAFTER

(C) NOTI CE OF ASSESSMENT. - - THE DEPARTMENT OF REVENUE SHALL
PROVI DE WRI TTEN NOTI CE OF EACH ASSESSMENT W THI N 60 DAYS OF THE
EFFECTI VE DATE OF THI S SECTI ON AND NOT LESS THAN 30 DAYS PRI OR
TO MAY 30 OF EACH YEAR THEREAFTER

(D) CREDIT TO ACCOUNT. - - THE | NSURANCE COWM SSI ONER SHALL
CREDI T EACH ACCOUNT UPON PAYMENT OF THE ASSESSMENT.

SECTION 7. DI STRI BUTI ON OF FUNDS

(A) ALLCCATI ON OF COSTS. -- THE EXECUTI VE DI RECTOR OF THE

COUNCI L SHALL:
(1) ALLCCATE ALL HEARI NG AND | NVESTI GATI ON COSTS
I NCURRED | N CARRYI NG QUT THE RESPONSI BI LI TI ES AND DUTI ES OF

19890H2081B3209 - 6 -
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THE COUNCI L TO THE LI NE OF | NSURANCE COST RESPONSI BLE FOR

CREATI ON OF THE EXPENSE.

(2) ALLCCATE ALL COSTS AND EXPENSES VWHI CH CANNOT BE

RELATED TO A PARTI CULAR LI NE TO ALL LI NES PROPORTI ONATELY.

(B) DEBIT OF ACCOUNT. -- THE EXECUTI VE DI RECTOR SHALL DEBI T
THE AMOUNT OF AN | NSURER S ASSESSMENT UNDER THI'S SECTI ON TO THE
I NSURER S ACCOUNT AND NOTI FY THE DEPARTMENT OF REVENUE OF THE
BALANCE OF EACH | NSURER S ACCOUNT.

SECTI ON 8. ASSESSMENT PROCEDURE.

(A) CALCULATI ON OF ASSESSMENT. --W THI N 60 DAYS OF THE
EFFECTI VE DATE OF THI S SECTI ON AND ON OR BEFORE APRI L 30 OF EACH
YEAR THEREAFTER, THE DEPARTMENT OF REVENUE SHALL ASSESS EACH
I NSURER DO NG BUSI NESS W THIN THI S COWONWEALTH AN AMOUNT EQUAL
TO 0. 003% OF THE GROSS PREM UMS RECEI VED FROM BUSI NESS
TRANSACTED DURI NG THE PREVI QUS CALENDAR YEAR, PLUS ANY DEBI T
BALANCE OR M NUS ANY CREDI T BALANCE OF THAT | NSURER S ACCOUNT
AND M NUS ANY | NTEREST VWH CH HAS ACCRUED ON THE ACCOUNT DURI NG
THE PRECEDI NG YEAR. EXCEPT VWHERE ANY | NSURER S ASSESSED SHARE OF
THE PRECEDI NG YEAR S COST AND EXPENSES HAS NOT REDUCED THAT
I NSURER S ACCOUNT BY MORE THAN 50% THE | NSURER SHALL BE
ASSESSED FOR ONLY THE AMOUNT NECESSARY TO RESTORE THE ACCOUNT TO
| TS VALUE BEFORE THE CURRENT COSTS AND EXPENSES WERE ASSESSED.
THE AMOUNT OF EACH ASSESSMENT SHALL BECOMVE DUE W THI N 30 DAYS
AFTER RECEI PT BY THE | NSURER OF NOTI CE G VEN BY REG STERED NAI L
AND AFTER THE DUE DATE SHALL ACCRUE | NTEREST, WH CH SHALL BE THE
AVERACE RATE OF | NTEREST SPECI FI ED FOR RESI DENTI AL MORTGAGE
LENDI NG BY THE SECRETARY OF BANKI NG UNDER THE ACT OF JANUARY 30,
1974 (P.L.13, NO 6), REFERRED TO AS THE LOAN | NTEREST AND
PROTECTI ON LAW

(B) OBJECTIONS.--WTH N 15 DAYS AFTER RECEI PT OF THE NOTI CE,

19890H2081B3209 - 7 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

THE | NSURER AGAI NST VWHI CH THE ASSESSMENT HAS BEEN MADE MAY FI LE
W TH THE DEPARTMENT OBJECTI ONS SETTI NG OQUT | N DETAI L THE GROUNDS
UPON VWH CH THE | NSURER REGARDS THE ASSESSMENT TO BE EXCESSI VE,
ERRONEQUS, UNLAWFUL OR | NVALI D. THE DEPARTMENT, AFTER NOTI CE TO
THE | NSURER AND THE COUNCI L, SHALL HOLD A HEARI NG UPON THE
OBJECTI ONS, AT VWH CH HEARI NG REPRESENTATI VES OF BOTH THE | NSURER
AND THE COUNCI L MAY APPEAR. AFTER THE HEARI NG THE DEPARTMENT
SHALL RECORD I TS FI NDI NGS ON THE OBJECTI ONS AND SHALL TRANSM T
TO BOTH THE | NSURER AND THE EXECUTI VE DI RECTOR OF THE COUNCI L,
BY REA STERED MAI L, NOTI CE OF THE AMOUNT, |F ANY, CHARCED

AGAI NST THE | NSURER | N ACCORDANCE W TH THE FI NDI NGS. THE AMOUNT
THEN DUE SHALL BE PAI D BY THE | NSURER W THI N TEN DAYS AFTER
RECEI PT OF THE FI NDI NGS OF THE DEPARTMENT.

(© ACTI ON TO RECOVER PAYMENT OF ERRONEQUS ASSESSMENT. - - NO
SU T OR PROCEEDI NG SHALL BE MAI NTAI NED | N ANY COURT FOR THE
PURPOSE OF RESTRAI NI NG OR I N ANY WAY DELAYI NG THE COLLECTI ON OR
PAYMENT OF ANY ASSESSMENT MADE, AND EVERY | NSURER AGAI NST WH CH
AN ASSESSMENT | S MADE SHALL PAY THE ASSESSMENT AS PROVI DED I N
SUBSECTI ON (A). ANY | NSURER MAKI NG PAYMENT MAY, AT ANY TI ME
WTH N TWO YEARS FROM THE DATE OF PAYMENT, SUE THE COVMONWEALTH
I N AN ACTI ON AT LAW TO RECOVER THE AMOUNT PAI D, OR ANY PART
THERECF, UPON THE GROUND THAT THE ASSESSMENT WAS EXCESSI VE,
ERRONEQUS, UNLAWFUL OR | NVALID, I N WHOLE OR I N PART, PROVI DED
THAT OBJECTI ONS WERE FI LED W TH THE DEPARTMENT UNDER SUBSECTI ON
(A) AND THAT PAYMENT COF THE ASSESSMENT WAS MADE UNDER PROTEST
El THER AS TO ALL OR PART THERECF. | N ANY ACTI ON FOR RECOVERY OF
ANY PAYMENTS MADE UNDER THI S SECTI ON, THE CLAI MANT SHALL BE
ENTI TLED TO RAI SE EVERY RELEVANT | SSUE OF LAW BUT THE FI NDI NGS
OF FACT MADE BY THE DEPARTMENT PURSUANT TO THI S SECTI ON SHALL BE
PRI MA FACI E EVI DENCE OF THE FACTS THEREI N STATED. ANY RECORDS,
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BOOKS, DATA, DOCUMENTS AND MEMORANDA RELATI NG TO THE EXPENSES OF
THE COUNCI L SHALL BE ADM SSI BLE I N EVI DENCE | N ANY COURT AND
SHALL BE PRI MA FACI E EVI DENCE OF THE TRUTH OF THEI R CONTENTS. | F
I'T 1S FINALLY DETERM NED | N ANY SUCH ACTI ON THAT ALL OR ANY PART
OF THE ASSESSMENT FOR VH CH PAYMENT WAS MADE UNDER PROTEST WAS
EXCESSI VE, ERRONEQUS, UNLAWFUL OR | NVALI D, THE COUNCI L SHALL
MAKE A REFUND, AS DI RECTED BY THE COURT, TO THE CLAI MANT OQUT OF
I TS ANNUAL APPROPRI ATl ON.

(D) REMEDY EXCLUSI VE. - - THE PROCEDURE I N THI S SECTI ON
PROVI DI NG FOR THE DETERM NATI ON OF THE LAWFULNESS OF ASSESSMENTS
AND THE RECOVERY BACK OF PAYMENTS MADE PURSUANT TO THE
ASSESSMENTS SHALL BE EXCLUSI VE OF ALL OTHER REMEDI ES AND
PROCEDURES.

(E) SUSPENSI ON OR REVOCATI ON OF LI CENSE. --1F ANY PAYMENT
PRESCRI BED BY THI S ACT IS NOT MADE, THE DEPARTMENT MAY SUSPEND
OR REVCKE THE LI CENSE OF THE OFFENDI NG | NSURER. THE COUNCI L NMAY
ALSO | NSTI TUTE AN APPROPRI ATE ACTI ON AT LAW FOR THE AMOUNT
LAWFULLY ASSESSED PLUS | NTEREST FROM THE DUE DATE, WWH CH SHALL
BE THE AVERAGE RATE OF | NTEREST SPECI FI ED FOR RESI DENTI AL
MORTGAGE LENDI NG BY THE SECRETARY OF BANKI NG UNDER THE LOAN
| NTEREST AND PROTECTI ON LAW TOGETHER W TH ANY ADDI TI ONAL COSTS
I NCURRED BY THE COUNCI L BY VI RTUE OF SUCH FAI LURE TO PAY.

(F) PAYMENT | NTO GENERAL FUND. - - ALL ASSESSMENTS RECEI VED,
COLLECTED OR RECOVERED UNDER THI S ACT SHALL BE PAI D | NTO THE
GENERAL FUND OF THE STATE TREASURY THROUGH THE DEPARTMENT OF
REVENUE.

(G ANNUAL APPROPRI ATI ON. - - ALL ASSESSMENTS ADVANCED BY
I NSURERS SHALL BE HELD I N TRUST SOLELY FOR THE PURPOSES
DESCRI BED IN THI S ACT AND SHALL BE APPROPRI ATED ANNUALLY BY THE
GENERAL ASSEMBLY TO THE COUNCI L.
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SECTI ON 9. BUDCET.

(A) SUBM SSI ON OF ESTI MATE. - - BEFORE NOVEMBER 1 OF EACH YEAR,
THE COUNCI L SHALL ESTI MATE | TS TOTAL EXPENDI TURES AND SUBM T THE
ESTI MATE TO THE GOVERNOR. AT THE SAME TI ME THE COUNCI L SUBM TS
THE ESTI MATE TO THE GOVERNOR, THE COUNCI L SHALL ALSO SUBM T THE
ESTI MATE TO THE GENERAL ASSEMBLY FOR APPROVAL BY THE GENERAL
ASSEMBLY, W TH OR W THOUT REVI SI ON, THROUGH A SEPARATE BI LL,

PRI OR TO THE BEG NNI NG OF THE FI SCAL YEAR FOR VWH CH SUCH

ESTI MATE WAS MADE. THE EXECUTI VE DI RECTOR OF THE COUNCI L SHALL
BE AFFORDED AN OPPORTUNI TY TO APPEAR BEFORE THE GOVERNOR AND THE
APPROPRI ATI ONS COWM TTEES OF THE SENATE AND THE HOUSE OF
REPRESENTATI VES REGARDI NG THE ESTI MATE.

(B) FAILURE TO APPROVE BUDCET. --1F THE GENERAL ASSEMBLY
FAI LS TO APPROVE THE ESTI MATE OF THE COUNCI L UNDER SUBSECTI ON
(A) BY MARCH 15, THE DEPARTMENT OF REVENUE SHALL ASSESS AND
COLLECT FROM | NSURERS THE ASSESSMENT PROVI DED FOR IN THI S ACT ON
THE BASI S OF THE ESTI MATE PREVI OQUSLY APPROVED FOR THE CURRENT
FI SCAL YEAR, BUT THE FUNDS FROM THE ASSESSMENT SHALL NOT BE
EXPENDED PRI OR TO APPROVAL OF AN ESTI MATE BY THE GENERAL
ASSEMBLY UNDER SUBSECTI ON (A). UPON APPROVAL, THE DEPARTMENT OF
REVENUE SHALL MAKE AN ADJUSTMENT | N THE ASSESSMENT AND
COLLECTI ON FROM | NSURERS TO REFLECT THE ESTI MATE FI NALLY
APPROVED BY THE CGENERAL ASSEMBLY.

Section 6 10. Duties of Insurance Departnent. <—

In dealing with any proposed action which may substantially
affect the interest of consuners, including, but not limted to,
a proposed change of rates and the adoption of rules,
regul ati ons, guidelines, orders, standards or final policy
deci sions, the departnent shall:

(1) Notify the council when notice of the proposed
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action is given to the public or at a time fixed by agreenent

bet ween the council and the departnment in a nmanner to assure

the council reasonable notice and adequate tine to determ ne
whet her to intervene in such matter
(2) Consistent with its other statutory

responsi bilities, take such action with due consideration to

the interest of consuners.
Section # 11. Reports.

The council shall annually transmt to the Governor, the
Attorney Ceneral, the General Assenbly, the Insurance Comm ttee
of the House of Representatives and the Banking and | nsurance
Committee of the Senate, and shall nake available to the public,
an annual report on the conduct of the council. The counci
shall make recomrendations as may fromtine to tinme be necessary
or desirable to protect the interest of consuners.

Section 8 12. Savings provision; construction.

(a) Right of action preserved.--Nothing contained herein
shall in any way limt the right of any consunmer to bring a
proceedi ng before either the Insurance Departnment or a court.

(b) Power of Insurance Departnment not inpaired.--Nothing
cont ai ned herein shall be construed to inpair the statutory
authority or responsibility of the Insurance Departnent to
regul ate insurers in the public interest.

Section 9 13. Effective date.

Fhts—act—shatt—takeetfeect+nr-90-days—

TH S ACT SHALL TAKE EFFECT AS FOLLOWE:

(1) SECTIONS 6 AND 8 SHALL TAKE EFFECT | MVEDI ATELY.
(2) THE REMAI NDER OF THI S ACT SHALL TAKE EFFECT I N 90
DAYS.

J19L40CHF/ 19890H2081B3209 - 11 -



