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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2031 >3

| NTRODUCED BY O DONNELL, MVERRY, CEI ST, HAYES, F. TAYLOR,

KASUNI C, TRELLO, CAPPABI ANCA, YANDRI SEVI TS, WAMBACH, SEVENTY,
COLAFELLA, LESCOVI TZ, DI STLER, RAYMOND, VEQON, SEMVEL, FARGO,
CHADW CK, NOYE, NAHILL, GALLEN, M CHLOVI C, RElI NARD, OLASZ,
PRESTON, LEVDANSKY, MHALE, KENNEY, DALEY, BURD, MERRY
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MORRI'S, SIRIANNI, J. L. WRIGHT, PISTELLA, LINTQN, COyY,
CALTAG RONE, LI VENGOOD, STABACK, COVWELL, WOGAN, DI ETTERI CK,
MRKONI C, TI GUE, FEE, LaGROITA, DeLUCA, GODSHALL, WASS,
HAGARTY, CORRI GAN, BOCK, LASHI NGER, BORTNER, CLYMER, WOXZNI AK
BATTI STO, HAYDEN, MELI O SHONERS, MAINE, S. H SM TH,

VAN HORNE, DORR, MJRPHY, FOX, | TKIN, VROON, BOASER, BRANDT,
CESSAR, BELARDI, R C. WRI CGHT, CARLSON, BROUJIOS AND PETRARCA
DECEMBER 1, 1987

AS

AMENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
FEBRUARY 9, 1988

OCO~NOOUITARWNE

AN ACT

Amendi ng the act of May 5, 1933 (P.L. 364, No.106), entitled, as

anmended, "An act relating to corporations; defining and
provi ding for the organi zation, merger, consolidation,
reorgani zation, wi nding up and dissolution of certain
corporations for profit; conferring certain rights, powers,
duties and i mmunities upon themand their officers and

shar ehol ders; prescribing the conditions on which such
corporations may exercise their powers; providing for the

i nclusion of certain existing corporations and associ ati ons
within the provisions of this act; prescribing the terns and
condi tions upon which certain foreign corporations may be
admtted, or may continue, to do business within the
Commonweal t h; conferring powers and inposing duties on the
courts of conmon pleas, and certain State departnents,

commi ssions, and officers; authorizing certain State
departnents, boards, conm ssions, or officers to collect fees
for services required to be rendered by this act; inposing
penal ties; and repealing certain acts and parts of acts
relating to corporations and other entities," providing for

PRINTER S N0 2849



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

option and conversion rights; and further providing for the
rights of sharehol ders.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 611 of the act of May 5, 1933 (P.L. 364,
No. 106), known as the Business Corporation Law, anended July 20,
1968 (P.L.459, No.216), is anended to read:

Section 611. Option Rights and Conversion Rights; Preenptive

Ri ghts of Sharehol ders.--A. Except as otherw se provided [in
subsection B of this section or] in its articles[, a business
corporation may issue shares, option rights or securities having
conversion or option rights, without first offering themto

shar ehol ders of any class or classes.] prior to the creation and

i ssuance thereof, a business corporati on nay create and i ssue

(whether or not in connection with the i ssuance of any of its

shares or other securities) option rights or securities having

conversion or option rights entitling the holders thereof to

pur chase or acquire shares, option rights, securities having

conversion or option rights, or obligations, of any class or

series, or assets, of the corporation, or to purchase or acquire

fromthe corporati on, shares, option rights, securities having

conversion or option rights, or obligations, of any class or

series, owned by the corporati on and i ssued by any ot her person.

Except as otherw se provided in subsection B of this section or

inits articles:

(1) The shares, option rights, securities having conversi on

or option rights, or obligations shall be evidenced in such

manner as the corporati on may deternm ne and may be offered

without first offering themto sharehol ders of any cl ass or

cl asses; and
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(2) A business corporation may i ssue shares, option rights

or securities having conversion or option rights, OR OBLI GATI ONS

without first offering themto sharehol ders of any cl ass or

cl asses.

B. Unless otherwise provided inits articles, the
shar ehol ders of an unlisted corporation shall have a preenptive
right to subscribe for shares, option rights, or securities
having option rights, issued for cash by the corporation, if the
corporation was not incorporated hereunder and its sharehol ders
were or are entitled to preenptive rights at the date the
corporation becane or becones subject to this act, but this
subsection shall apply neither to the holders of shares of a
cl ass issued after the date such corporation becane or becones
subject to this act nor to the issue of securities having
conversion rights.

C. Except as otherwi se provided in the articles, shares (or
any option rights or securities having conversion or option
rights with respect to such shares) which have been offered to
shar ehol ders having a preenptive right thereto, at a price and
upon ternms duly fixed, and which have not been subscribed for by
themwithin the time duly fixed by the articles or the board of
directors, may be thereafter offered for subscription to any
person or persons at a price and upon terns not nore favorable
than those at which they were offered to such sharehol ders.

D. The securities, contracts, warrants, or other instrunents

evi denci ng any shares, option rights, securities having

conversion or option rights, or obligations of a corporati on nay

contain such terns as are fixed by the board of directors,

including, without linmting the generality of such authority:

restrictions upon the authorizati on or i ssuance of additi onal
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shares, option rights, securities having conversi on or option

ri ghts, or obligations; provisions for the adjustnment of the

conversion or option rights price; provisions concerning rights

or adjustnents in the event of reorgani zati on, merqger,

consol i dation, sale of assets or other fundanental changes;

provi sions for the reservati on of authori zed but uni ssued shares

or other securities; restrictions upon the decl arati on or

paynent of dividends or distributions or related party

transactions; and conditions relating to the exercise,

conversion, transfer or receipt of such shares, option rights,

securities having conversion or option rights, or obligations;

and, in the case of a corporation WTH A CLASS OF VOTI NG SHARES

regi stered under the Securities Exchange Act of 1934 (15 U. S.C

8§ 78a et seq.) only, conditions including, but not linited to,

conditions that preclude or limt any person or persons owni ng

or offering to acquire a specified nunber or percentage of the

out st andi ng common shares, other shares, option rights,

securities having conversion or option rights, or obligations of

such a corporation or transferee or transferees of any such

person or persons from exercising, converting, transferring or

recei ving such shares, option rights, securities having

conversion or option rights, or obligations.

E. Not hi ng contained in this section shall be construed to

effect a change in the fiduciary rel ati onship between a director

and a busi ness corporation or to change the standard of care of

a director provided for in 42 Pa.C.S. Ch. 83 Subch. F (rel ating

to corporate directors' liability).

Section 2. Section 910 of the act, added Decenber 23, 1983
(P.L.395, No.92), is anended to read:

Section 910. Right of Shareholders to Receive Paynent for
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Shares Following a Control Transaction.--[A. Unless (1) the
byl aws, by anmendnent adopted within ninety days of the date of
enactnent of this section and not subsequently rescinded by an
article amendnent, or (2) the articles explicitly provide that
this section shall not be applicable to the corporation, any
hol der of voting shares of a business corporation that becones
t he subject of a control transaction described in subsection B
who shall object to the transaction shall be entitled to the
rights and remedi es herein provided.]

A.  Any holder of voting shares of a busi ness corporation

t hat beconmes the subject of a control transacti on described in

subsection B who shall object to the transaction shall be

entitled to the rights and renedi es herein provided, unless (1)

the byl aws, by anendnent adopted either (i) by March 23, 1984,

or (ii) within ninety days after the effective date of this

anendatory act, and, in either event, not subsequently resci nded

by an article anendnent, explicitly provide that this section

shall not be applicable to the corporation or (2) the articles

explicitly provide that this section shall not be applicable to

the corporation by a provision included in the origi nal

articles, by an article anendnent adopted prior to the date of

such control transaction and prior to or on the effecti ve date

of this anendatory act pursuant to the procedures then

applicable to the corporation, or by an article amendnent

adopted prior to the date of such control transacti on and

subsequent to the effective date of this anendatory act pursuant

to both (i) the procedures then applicable to the corporation

and (ii) unl ess such proposed amendnent has been approved by the

board of directors of the corporation, in which event this

clause (ii) shall not be applicable, the affirmati ve vote of the
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sharehol ders entitled to cast at | east eighty per cent of the

votes which all shareholders are entitled to cast thereon. The

ri ghts and renedi es herein provided shall be in addition to, and

not inlieu of, any other rights or renedi es provided by this

act, the articles of the corporation, the bylaws of the

corporation, any securities, option rights or obligations of the

corporation or otherw se.

B. (1) A controlling person or group shall nmean for the
purpose of this section a person who has, or a group of persons
acting in concert that has, voting power over voting shares of
the corporation that would entitle the hol ders thereof to cast
at least [thirty] twenty per cent of the votes that al
sharehol ders woul d be entitled to cast in an election of
directors of the corporation.

(2) Notw thstanding the above, (i) a person or group which
woul d ot herwi se be a controlling person or group within the
nmeani ng of this section shall not be deened such a controlling

person or group unless, subsequent to the [enactnment of this

section] later of the effective date of this anendatory act or

the date this secti on beconmes applicable to a corporati on by

byl aw or article anendnent or otherw se, that person or group

i ncreases the percentage of outstanding voting shares of the
corporation over which it has voting power to in excess of the
per cent age of outstanding voting shares of the corporation over
whi ch that person or group had voting power on [the date of

enactnent of this section] such |ater date, and to at | east the

anount specified in clause (1), as the result of form ng or

enlarging a group, or acquiring, by purchase, voting power over

voting shares of the corporation and (ii) no person or group

shall be deened to be a controlling person or group at any
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particular tine if voting power over any of the foll ow ng voting

shares is required to be counted at such tinme in order to neet

the twenty percent n ni num

(a) shares which have been held conti nuously by a natural

person since January 1, 1983, and which are held by such natural

person at such tinme; or

(b)Y shares which are held at such tine by any natural person

or trust, estate, foundation or other sinmlar entity to the

extent such shares were acquired solely by qgift, inheritance,

bequest, devise or other testanentary distribution or series of

such transactions, directly or indirectly, froma natural person

who had acquired such shares prior to January 1, 1983; or

(c) shares which were acquired pursuant to a stock split,

stock dividend, reclassification or simlar recapitalization

with respect to shares descri bed under clause (ii) that have

been held conti nuously since their i ssuance by the corporation

by the natural person or entity that acquired themfromthe

corporation, or that were acquired, directly or indirectly, from

such natural person or entity, solely pursuant to a transacti on

or series of transacti ons descri bed in paragraph (b) of cl ause

(ii), and that are held at such tinme by a natural person or

entity described in such paragraph (b).

(3) (i) A person shall not be a controlling person under
clause (1) if such person holds voting power, in good faith and
not for the purpose of circunventing this section, as an agent,
bank, broker, nom nee or trustee for one or nore benefici al
owners who do not individually or, if they are a group acting in
concert, as a group have the voting power specified in clause
(1) or who are not deened a controlling person or group under

cl ause (2).
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(ii) For the purposes of this section, a person has voting
power over a voting share if such person has or shares, directly
or indirectly, through any option, contract, arrangenent,
under st andi ng, conversion right or relationship, or by acting
jointly or in concert or otherw se, the power to vote, or to
direct the voting of, such voting share.

(4) A control transaction shall nean, for the purposes of
this section, the acquisition by a person or group of the status
of a controlling person or group.

C. Pronpt notice that a control transaction has occurred
shall be given by the controlling person or group to (1) each
shar ehol der of record of the corporation holding voting shares

and (2) to the court of common pleas in the county in this

Commpnweal th where the reqgi stered office of the corporation is

| ocat ed, acconpani ed by a petition to such court praying that

the fair value (as defined in subsection E) of the voti ng shares

of the corporati on be determ ned pursuant to subsection E if the

court shoul d recei ve pursuant to such subsection certificates

from sharehol ders of such corporation. If the controlling person

or group so requests, the corporation shall, at the option of
the corporation and at the expense of the person or group,
either furnish a list of all such shareholders to the person or
group or mail the notice to all such sharehol ders. The notice

must state that (i) all shareholders are entitled to denmand that

they be paid the fair value of their shares; (ii) the nm ni num

val ue the sharehol der can recei ve under this section is the

hi ghest price paid per share by the controlling person or group

within the ninety-day peri od ending on and i ncludi ng the date of

the control transaction, and stating that value; and (iii) if

t he shar ehol der believes the fair value of his shares is higher,
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that this section provides an apprai sal procedure for

deternmining the fair value of such shares, specifying the nane

of the court referenced above and its address and the capti on of

the petition referenced above, and stating that such i nformati on

is provided for the possi ble use by such sharehol der in el ecting

to proceed with a court-appoi nted apprai ser under subsection E

The controlling person or group nay, at its option, supply with

the notice referenced in subclause (i) a formfor the

shar ehol der to denand paynent of the m ninumvalue referred to

in subclause (ii) directly fromthe controlling person or group

wi thout utilizing the court appoi nted apprai ser procedure of

subsection E, requiring the shareholder to state the nunber and

class or series, if any, of the shares owned by him and stating

where the paynent demand nust be sent and the procedures to be

followed. There shall be included in, or enclosed with, the
notice a copy of this section [and subsections F through | of
section 515 of this act].

D. After the occurrence of the control transaction, any
hol der of voting shares of the corporation may, prior to or
within a reasonable tine after the notice required by subsection
Cis given, which tinme period my be specified in the notice,
make witten demand on the controlling person or group for
paynent of the anount provided in subsection E with respect to

the voting shares of the corporation held by the sharehol der,

and the controlling person or group shall [agree] be required to

pay that amount to the sharehol der pursuant to the procedures

specified in subsection E [upon surrender of the share

certificate or certificates representing such shares]. The
demand of the sharehol der shall state the nunber and cl ass or

series, if any, of the shares owned by himw th respect to which

19870H2031B2849 - 9 -
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t he demand i s nade.

Not hi ng contained in this section shall preclude a
controlling person or group subject to this section from
of fering, whether in such notice or otherw se, to purchase
voting shares of the corporation at a price other than that
provi ded in subsection E, and nothing contained in this section
shal | preclude any sharehol der fromagreeing to sell his voting
shares at that or any other price to any person.

E. (1) A shareholder making witten demand under subsection
D shall be entitled to receive cash for each of his shares in an
anount equal to the fair value of each voting share as of the
[day prior to the] date on which the control transaction occurs,
taking into account all relevant factors, including an increnent
representing a proportion of any val ue payable for acquisition
of control of the corporation. [Either the controlling person or
group or the sharehol der nay proceed under subsections F through
| of section 515 for a determ nation of the fair value of such
share as defined in this subsection. The date of notice of the
occurrence of the control transaction, or if no notice is given,
the date of witten demand nmade by the sharehol der, shall be
deened to be the effective date of the plan, the sharehol ders
who nake witten demand shall be deenmed to be the dissenting
shar ehol ders, and the controlling person or group shall be
deened to be the corporation for the purposes of those

subsections.] For the purposes of this subsection, fair val ue

means a val ue not | ess than the hi ghest price paid per share by

the controlling person or group at any tinme during the ninety-

day peri od ending on and including the date of the control

transaction plus an i ncrenment representing any val ue, incl udi ng

without limtati on any proporti on of any val ue payabl e for
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acqui sition of control of the corporation, that may not be

reflected in such price.

(2) If, (i) within forty-five days (or such other tine

period, if any, as required by applicable |aw) after the date of

the notice required by subsection C, or (ii) if such notice was

not provided prior to the date of the witten demand by the

shar ehol der under subsection D, then within forty-five days (or

such other tine period, if any, as required by applicable | aw

of the date of such witten demand, the controlling person or

group and the sharehol der are unable to agree on the fair val ue

of the shares or on a binding procedure to determne the fair

val ue of the shares, then each sharehol der who is unable to

agree on both the fair value and on such a procedure with the

controlling person or group and who so desires to obtain the

ri ghts and renedi es herein provided shall, no later than thirty

days after the expiration of the applicable forty-five (or

ot her) day period, surrender to the court of common pl eas

referenced in subsection C certificates representi ng such shares

duly endorsed for transfer to the controlling person or qgroup,

with a notice stating that such certificates are being

surrendered in connection with the petition referenced in

subsection C, or, if no such petition has theretofore been

filed, such shareholder may file a petition within such thirty-

day period in such court praying that the fair value (as defi ned

herei n) of such shares be determ ned. Any such shar ehol der who

does not so surrender such certificates within such tine period

shall have no further right to receive, with respect to shares

the certificates of which were not so surrendered under this

cl ause, paynent under this clause fromthe controlling person or

group with respect to the control transaction giving rise to the
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sharehol der's ri ghts hereunder. Such court shall hold such

certificates surrendered to it in escrow for, and shal

promptly, following the expiration of the tine period during

whi ch such certificates may be surrendered, provide a notice to

the controlling person or group of the nunber of shares so

surrendered. The controlling person or group shall then nmake a

parti al paynent for the shares so surrendered to such court,

within ten busi ness days of receipt of the notice from such

court, at a per-share price equal to the hi ghest price paid per

share by the controlling person or group within the ni nety-day

peri od endi ng on and i ncluding the date of the control

transacti on. Such court shall then nmke paynent, as soon as

practi cable but in any event within ten busi ness days, to the

shar ehol ders who so surrendered their shares to the court of the

appropri ate per share anount received fromthe controlling

person_or _group.

Upon recei pt of any share certificate surrendered pursuant to

this section, such court shall, as soon as practicable but in

any event within thirty days, appoint an appraiser with

experi ence in apprai sing share val ues of conpani es of |ike

nature to the corporation to determne the fair val ue of such

shares. The apprai ser so appoi nted by the court shall, as soon

as reasonably practicable, determ ne the fair val ue of the

shares subject to its apprai sal and the appropriate nmarket rate

of interest on the anpbunt then owed by the controlling person or

group to the holders of such shares. The determni nati on of any

apprai ser so appoi nted by the court shall be final and bi ndi ng

on both the controlling person or group and all sharehol ders who

so surrendered their share certificates to such court, except

that the deterninati on of the apprai ser shall be subject to
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review to the extent and within the tine provided or prescribed

by law in the case of other appointed judicial officers.

(3) Any anpbunt agreed upon between the parties or detern ned

pursuant to the procedure agreed upon between the parties shal

be payable by the controlling person or group after it is so

agreed upon or so determ ned and upon and concurrently with the

delivery of the certificate or certificates representi ng such

shares to the controlling person or group by the sharehol der.

Any anount owed, together with interest, as determnm ned

pursuant to clause (2) shall be payable by the controlling

person or group after it is so determ ned and upon and

concurrently with the delivery of the certificate or

certificates representi ng shares surrendered to the court

referenced in subsection Cto the controlling person or qgroup by

such court (which shall make such delivery of the certificate or

certificates surrendered to it to the controlling person or

group as soon as practicable but in any event within ten

busi ness days after the final determ nati on of the amount owed),

and such court shall then nmake paynent, as soon as practicable

but in any event within ten busi ness days after receipt of

paynent fromthe controlling person or group, to the

shar ehol ders who so surrendered their shares to such court of

the appropriate per share anount received fromthe controlling

person_or _group.

Upon full paynent by the controlling person or group of the

anount owed to the sharehol der or to the court, as appropri ate,

t he shar ehol der shall cease to have any interest in such shares.

(4) Sharehol ders who surrender their shares to the court

pursuant to clause (2) shall retain the right to vote their

shares and recei ve di vidends or other distributions thereon
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until the court receives paynent in full for each of the shares

so surrendered of the highest price paid per share by the

controlling person or group within the ni nety-day peri od endi ng

on and including the date of the control transacti on (and,

thereafter, the controlling person or group shall be entitled to

vote such shares and recei ve di vi dends or other distributions

thereon). The fair value (as deterni ned by the apprai ser) of any

di vidends or other distributions so recei ved by such

shar ehol ders shall be subtracted from any anmobunt owi ng to such

shar ehol ders her eunder.

(5) The court referenced in subsecti on C nay appoi nt such

agents, including the transfer agent of the corporati on, or any

other institution, to hold the shares so surrendered, to effect

any necessary change in record ownership of such shares after

the paynent by the controlling person or group to the court of

the anpunt specified in clause (4), to recei ve and di sburse

di vi dends or other distributions, to provide notices to

shar ehol ders and to take such other actions as the court shal

deternine are appropriate to effect the purposes of this

secti on.

(6) The costs and expenses of any apprai ser or other agents

so appoi nted by the court shall be assessed agai nst the

controlling person or group. The costs and expenses of any ot her

procedure to determ ne fair value shall be paid as agreed to by

the parties agreeing to such procedure.

(7)) The jurisdiction of the court referenced under

subsection Cin which the proceeding is commenced is pl enary and

excl usi ve and the controlling person or group and al

shar ehol ders who so surrendered their shares to such court shal

be nade a party to the proceeding as in an action agai nst their
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shar es.

(8) The corporation shall conply with reqguests for

i nformati on, which may be subnm tted pursuant to procedures

mai ntai ning the confidentiality of such information, made by the

court or the apprai ser so selected by the court.

F. A person or group that proposes to engage in a control
transaction nmay conply with the requirenents of this section in
connection with the control transaction, and the effectiveness
of the rights afforded herein to sharehol ders may be conditi oned
upon the consummati on of the control transaction.

The person or group shall give pronpt witten notice of the
satisfaction of any such condition to each sharehol der who has
made demand as herein provided.

G Subsections A through F shall not apply to any
corporation that does not have a class of voting shares
regi stered under the Securities Exchange Act of 1934 (15 U.S.C
§ 78a et seq.) or to any person or group that inadvertently
beconmes a controlling person or group if that controlling person
or group, as soon as practicable, divests itself of a sufficient
anount of its voting shares so that it is no |onger a
controlling person or group, or to any corporation that on the
effective date of this section is a subsidiary of any other
cor porati on.

For purposes of this subsection, subsidiary shall nean any
corporation as to which any other corporation has or has the
right to acquire, directly or indirectly, through the exercise
of all warrants, options and rights and the conversion of al
convertible securities, whether issued or granted by the
subsidiary or otherw se, voting power over voting shares of the

subsidiary that would entitle the holders thereof to cast in
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excess of fifty per cent of the votes that all sharehol ders
woul d be entitled to cast in the election of directors of such
subsidi ary: Provided, however, That a subsidiary will not be
deened to cease being a subsidiary so | ong as such corporation
remai ns a controlling person or group within the neaning of
subsection B

Section 3. The act is anmended by adding a section to read:

Secti on 911. Requi renents Relating to Certai n Busi ness

Conbi nati ons. - - A For the purposes of this section:

(1) "Affiliate" nmeans a person that directly, or indirectly

t hrough one or nore internediaries, controls, or is controll ed

by, or is under common control with, a specified person.

(2) "Announcenent Date" when used in reference to any

busi ness conbi nati on, neans the date of the first public

announcenent of the final, definitive proposal for such business

conbi nati on.

(3) "Associate" when used to indicate a relationship with

any person, neans (a) any corporation or organi zati on of which

such person is an officer, director or partner or is, directly

or indirectly, the beneficial owner of shares entitling that

person to cast at | east ten percent of the votes that al

shar ehol ders woul d be entitled to cast in an el ecti on of

directors of the corporation or organi zation, (b) any trust or

other estate in which such person has a substanti al benefi ci al

interest or as to which such person serves as trustee or in a

simlar fiduciary capacity, and (c) any relative or spouse of

such person, or any relative of such spouse, who has the sane

honme as such person

(4) "Beneficial Omer" when used with respect to any shares,

neans_a_person.

19870H2031B2849 - 16 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

(i) that, individually or with or through any of its

affiliates or associ ates, beneficially owns such shares,

directly or indirectly; or

(ii) that, individually or with or through any of its

affiliates or associates, has (a) the right to acquire such

shares (whether such right is exercisable i mediately or only

after the passage of tine), pursuant to any agreenent,

arrangenent or understandi ng (whether or not in witing), or

upon the exercise of conversion rights, exchange ri ghts,

warrants or options, or otherw se: Provided, however, That a

person shall not be deened the beneficial owner of shares

t endered pursuant to a tender or exchange offer nmade by such

person or any of such person's affiliates or associ ates until

such tendered shares are accepted for purchase or exchange; or

(b) the right to vote such shares pursuant to any agreenent,

arrangenent or understandi ng (whether or not in witing):

Provi ded, however, That a person shall not be deened the

beneficial owner of any shares under this itemif the agreenent,

arrangenent or understanding to vote such shares (|) arises

solely froma revocabl e proxy or consent given in response to a

proxy or consent solicitati on nade in accordance with the

applicable rul es and requl ati ons under the Exchange Act and (I11)

is not then reportable on a Schedul e 13D under the Exchange Act

(or any conparabl e or successor report):; or

(iii) that has any aqgreenent, arrangenent or understandi ng

(whether or not in witing), for the purpose of acquiring,

hol di ng, voting (except voting pursuant to a revocabl e proxy or

consent as descri bed in paragraph (b) of clause (4)(ii) of

subsection A), or disposing of such shares with any other person

that beneficially owns, or whose affiliates or associ ates
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beneficially own, directly or indirectly, such shares.

(5) "Business Conbi nati on" when used in reference to any

busi ness corporati on and any i nterested sharehol der of such

busi ness corporati on, neans:

(i) any nerger or consolidation of such busi ness corporation

or any subsidi ary of such business corporation with (a) such

i nterested sharehol der or (b) any other corporation (whether or

not itself an interested sharehol der of such busi ness

corporation) which is, or after such nerger or consolidation

woul d be, an affiliate or associ ate of such interested

shar ehol der

(ii) any sale, |ease, exchange, nortgaqge, pl edge, transfer

or other disposition (in one transaction or a series of

transactions) to or with such i nterested sharehol der or any

affiliate or associate of such interested sharehol der of assets

of such busi ness corporation or any subsidiary of such busi ness

corporation (a) having an aggregate narket value equal to ten

per cent or nore of the aggregate market value of all the

assets, determ ned on a consolidated basis, of such busi ness

corporation, (b) having an aggregate narket value equal to ten

per cent or nore of the aggregate market value of all the

out st andi ng shares of such busi ness corporation, or (c)

representing ten per cent or nore of the earni ng power or net

i ncone, determ ned on a consolidated basis, of such business

corporation;

(iii) the issuance or transfer by such busi ness corporation

or any subsidiary of such busi ness corporation (in one

transaction or a series of transactions) of any shares of such

busi ness corporation or any subsidi ary of such busi ness

corporati on which has an aggregate nmarket value equal to five
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per cent or nore of the aggregate market value of all the

out st andi ng shares of such busi ness corporation to such

i nterested sharehol der or any affiliate or associate of such

i nt erested shar ehol der except pursuant to the exerci se of option

ri ghts to purchase shares, or pursuant to the conversi on of

securities having conversion rights, offered, or a dividend or

distribution paid or nade, pro rata to all sharehol ders of such

busi ness corporati on;

(iv) the adoption of any plan or proposal for the

i qui dati on or dissol ution of such busi ness corporati on proposed

by, or pursuant to any aqreenent, arrangenent or understandi ng

(whether or not in witing) wth, such interested sharehol der or

any affiliate or associ ate of such interested sharehol der

(v) any reclassification of securities (including, wthout

limtation, any split of shares, dividend of shares, or other

distribution of shares in respect of shares, or any reverse

split of shares), or recapitalizati on of such busi ness

corporation, or any nerger or consolidati on of such busi ness

corporation with any subsidiary of such busi ness corporation, or

any other transaction (whether or not with or into or otherw se

i nvol vi ng such i nterested sharehol der), proposed by, or pursuant

to any agreenent, arrangenent or understandi ng (whether or not

in witing) with, such interested shareholder or any affiliate

or associate of such interested sharehol der, which has the

effect, directly or indirectly, of increasing the proporti onate

share of the outstandi ng shares of any class or series of voting

shares or securities convertible into voting shares of such

busi ness corporation or any subsidi ary of such busi ness

corporation which is, directly or indirectly, owned by such

i nterested sharehol der or any affiliate or associate of such
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i nterested sharehol der, except as a result of inmmaterial changes

due to fractional share adjustnents; or

(vi) any receipt by such i nterested sharehol der or any

affiliate or associate of such interested sharehol der of the

benefit, directly or indirectly (except proportionately as a

shar ehol der of such busi ness corporation) of any | oans,

advances, guar antees, pl edges or other financial assistance or

any tax credits or other tax advantages provided by or through

such busi ness corporati on.

(6) "Business Corporation" neans a busi ness corporati on as

defined in clause (6) of section 2. No busi ness corporation,

whi ch is organi zed under the |aws of this Commpnweal th, shal

cease to be a business corporati on as defi ned herein by reason

of events occurring or actions taken while such busi ness

corporation is subject to the provisions of this section.

(7) "Conmmpbn Shares" neans any shares other than preferred

shar es.

(8) "Consunmation Date" with respect to any busi ness

conbi nati on, nmeans the date of consunmmmati on of such busi ness

conbi nation, or, in the case of a busi ness conbination as to

whi ch a sharehol der vote is taken, the | ater of the busi ness day

prior to the vote or twenty days prior to the date of

consunmati on of such busi ness conbi nati on.

(9) "Control" including the terns "Controlling," "Controll ed

By," and "Under Commpbn Control Wth," neans the possessi on,

directly or indirectly, of the power to direct or cause the

directi on of the nmanagenent and policies of a person, whether

t hrough the ownership of voting shares, by contract, or

ot herwi se. A person's beneficial ownership of shares entitling

that person to cast at | east ten per cent of the votes that al
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shar ehol ders woul d be entitled to cast in an el ecti on of

directors of the corporation shall create a presunpti on that

such person has control of such corporation. Notw thstandi ng the

f oregoi ng, a person shall not be deened to have control of a

corporation if such person holds voting shares, in good faith

and not for the purpose of circunventing this section, as an

agent, bank, broker, nom nee, custodian or trustee for one or

nore beneficial owners who do not individually or as a group

have control of such corporation

(10) "Exchange Act" neans the Securities Exchange Act of

1934 (48 Stat. 881, 15 U.S.C. § 78a et seq.), as the sanme has

been or hereafter may be anended fromtine to tine.

(11) "Interested Sharehol der," when used in reference to any

busi ness corporation, neans any person (other than such busi ness

corporation or any subsidiary of such busi ness corporati on)

(i) (a) is the beneficial owner, directly or indirectly, of

shares entitling that person to cast at | east twenty per cent of

the votes that all sharehol ders would be entitled to cast in an

el ection of directors of the corporati on; or

(b)) is an affiliate or associ ate of such busi ness

corporation and at any tine within the five-year period

i Mmedi ately prior to the date in questi on was the benefi ci al

owner, directly or indirectly, of shares entitling that person

to cast at | east twenty per cent of the votes that al

shar ehol ders woul d be entitled to cast in an el ecti on of

directors of the corporation;

(ii) provided that, for the purpose of detern ni ng whether a

person is an interested sharehol der, (a) the nunber of votes

that would be entitled to be cast in an el ection of directors of
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such busi ness corporation shall be cal cul ated by incl udi ng

shares deenmed to be beneficially owned by the person through

application of clause 4 of subsection A of this section but

excl udi ng any ot her uni ssued shares of such busi ness corporation

whi ch may be issuabl e pursuant to any agreenent, arrangenment or

under st andi ng, or upon exerci se of conversion or option rights,

or otherwi se; and (b) there shall be excluded fromthe

beneficial ownershi p of such interested sharehol der any:

(1) shares which have been held conti nuously by a natural

person since January 1, 1983, and which are then held by such

nat ural person; or

(11) shares which are then held by any natural person or

trust, estate, foundation or other simlar entity to the extent

such shares were acquired solely by qgift, inheritance, bequest,

devi se or other testanentary distribution or series of such

transactions, directly or indirectly, froma natural person who

had acquired such shares prior to January 1, 1983; or

(111) shares which were acquired pursuant to a stock split,

stock dividend, reclassification or simlar recapitalization

with respect to shares descri bed under paraqgraph (b) that have

been held conti nuously since their i ssuance by the corporation

by the natural person or entity that acquired themfromthe

corporation, or that were acquired, directly or indirectly, from

such natural person or entity, solely pursuant to a transacti on

or series of transacti ons descri bed i n subparagraph (11) of

par agraph (b), and that are then held by a natural person or

entity descri bed i n subparagraph (11).

(12) "Market Val ue" when used in reference to shares or

property of any busi ness corporation, nmeans:

(i) in the case of shares, the hi ghest closing sale price
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during the thirty-day period i medi ately preceding the date in

questi on of such a share on the conposite tape for New York

St ock Exchange-listed shares, or, if such shares are not quoted

on such conposite tape or if such shares are not |listed on such

exchange, on the principal United States securities exchange

regi stered under the Exchange Act on whi ch such shares are

listed, or, if such shares are not |listed on any such exchange,

t he hi ghest closing bid quotation with respect to such a share

during the thirty-day period preceding the date in questi on on

the National Association of Securities Dealers, |nc. Automated

Quot ati ons System or any systemthen in use, or if no such

quotati ons are available, the fair nmarket value on the date in

questi on of such a share as deternm ned by the board of directors

of such busi ness corporation in good faith; and

(ii) in the case of property other than cash or shares, the

fair market value of such property on the date i n guesti on as

deterni ned by the board of directors of such busi ness

corporation in good faith.

(13) "Preferred Shares" neans any cl ass or series of shares

of a busi ness corporati on which, under the bylaws or articles of

such busi ness corporation, is entitled to recei ve paynent of

di vidends prior to any paynent of dividends on sone other class

or series of shares, or is entitled in the event of any

voluntary |iquidation, dissolution or wi nding up of the busi ness

corporation to receive paynent or distribution of a preferenti al

anount before any paynents or distributions are recei ved by sone

other class or series of shares.

(14) "Shares" neans:

(i) any shares or sinmlar security, any certificate of

interest, any participation in any profit-shari ng agreenent, any
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voting trust certificate, or any certificate of deposit for

shares; and

(ii) any security convertible, with or w thout

consi deration, into shares, or any option right, conversion

ri ght or privilege of buying shares wi thout bei ng bound to do

S0, or any other security carrying any right to acquire,

subscri be to or purchase shares.

(15) "Share Acquisition Date" with respect to any person and

any busi ness corporati on, neans the date that such person first

becones an i nterested sharehol der of such busi ness corporati on.

(16) "Subsidiary" neans any corporation as to which any

other corporation is the beneficial owner, directly or

indirectly, of shares of such first corporation that would

entitle such other corporation to cast in excess of fifty per

cent of the votes that all sharehol ders would be entitled to

cast in the election of directors of such first corporation.

(17) "Voting Shares" neans shares of a corporation entitled

to vote generally in the election of directors.

B. Not wi t hst andi ng anything to the contrary contai ned in

this act (except the provisions of subsection C of this

section), no business corporation shall engage at any tine in

any busi ness conbi nati on with any i nterested sharehol der of such

busi ness corporation other than a busi ness conbi nati on specifi ed

in any one of clauses (1), (2), (3) or (4) of this subsection:

(1) A busi ness conbi nati on approved by the board of

directors of such busi ness corporation prior to such interested

sharehol der's share acqui siti on date, or where the purchase of

shares made by such i nterested sharehol der on such interested

shar ehol der's share acquisiti on date had been approved by the

board of directors of such business corporation prior to such
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i nterested sharehol der's share acqui siti on date.

(2) A business conbi nati on approved (i) by the affirmati ve

vote of the holders of shares entitling such holders to cast a

majority of the votes that all shareholders would be entitled to

cast in an election of directors of such business corporation,

not including any voti ng shares beneficially owned by such

i nterested sharehol der or any affiliate or associate of such

i nterested shareholder, at a neeting called for such purpose no

earlier than three nonths after such i nterested sharehol der

becane, and provided that at the tine of such neeting such

i nterested shareholder is, the beneficial owner, directly or

indirectly, of shares entitling such i nterested shareholder to

cast at | east eighty per cent of the votes that all sharehol ders

woul d be entitled to cast in an election of directors of the

corporation, and provi ded that such busi ness conbi nati on

satisfies all the conditions of subclauses (i) through (v) of

cl ause (4) of subsection B or (ii) by the affirmati ve vote of

all of the holders of all of the outstandi ng commpbn shares.

(3) A business conbi nati on approved by the affirmati ve vote

of the holders of shares entitling such holders to cast a

majority of the votes that all shareholders would be entitled to

cast in an election of directors of such business corporation,

not including any voti ng shares beneficially owned by such

i nterested sharehol der or any affiliate or associate of such

i nterested shareholder, at a neeting called for such purpose no

earlier than five years after such interested sharehol der's

share acqui siti on date.

(4) A business conbi nati on approved at a sharehol ders'

meeting called for such purpose no earlier than five years after

such i nterested sharehol der's share acquisition date that neets
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all of the foll owi ng conditions:

(i) The aggregate anount of the cash and the nmarket val ue as

of the consummati on date of considerati on other than cash to be

recei ved per share by holders of outstandi ng conmon shares of

such busi ness corporation in such business conbination i s at

| east equal to the higher of the foll ow ng:

(a) the highest per share price paid by such interested

sharehol der at a ti ne when he was the beneficial owner, directly

or indirectly, of shares entitling that person to cast at | east

five per cent of the votes that all sharehol ders woul d be

entitled to cast in an election of directors of such busi ness

corporation, for any conmobn shares of the sane cl ass or series

acquired by it (1) within the five-year period i nmedi ately prior

to the announcenent date with respect to such busi ness

conbi nation, or (ll1) within the five-year period i medi ately

prior to, or in, the transaction in which such interested

shar ehol der becane an i nterested sharehol der, whi chever is

hi gher; plus, in either case, interest conpounded annually from

the earliest date on which such hi ghest per share acqui sition

price was paid through the consunmati on date at the rate for one

vear United States treasury obligations fromtine to tine in

effect; |less the agqgregate anount of any cash divi dends paid,

and the market val ue of any dividends paid other than i n cash,

per commbn share since such earliest date, up to the anount of

such interest; and

(b) the market val ue per commpn share on the announcenent

date with respect to such busi ness conbi nati on or on such

i nterested sharehol der's share acqui siti on date, whichever is

hi gher: plus interest conpounded annually from such date through

the consummati on date at the rate for one-year United States
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treasury obligations fromtine to tine in effect; |ess the

aqgqr egat e anount of any cash di vi dends paid, and the narket

val ue of any dividends paid other than in cash, per commpn share

since such date, up to the anmount of such interest.

(ii) The aggregate anount of the cash and the market val ue

as of the consunmmati on date of consideration other than cash to

be recei ved per share by hol ders of outstandi ng shares of any

class or series of shares, other than commpn shares, of such

busi ness corporation is at | east equal to the hi ghest of the

foll owi ng (whether or not such interested sharehol der has

previ ously acquired any shares of such class or series of

(a) the highest per share price paid by such interested

sharehol der at a ti ne when he was the beneficial owner, directly

or indirectly, of shares entitling such person to cast at | east

five per cent of the votes that all sharehol ders woul d be

entitled to cast in an election of directors of such busi ness

corporation, for any shares of such class or series of shares

acquired by it (1) within the five-year period i nmedi ately prior

to the announcenent date with respect to such busi ness

conbination, or (ll1) within the five-year period i medi ately

prior to, or in, the transaction in which such interested

shar ehol der becane an i nterested sharehol der, whi chever is

hi gher; plus, in either case, interest conpounded annually from

the earliest date on which such hi ghest per share acqui sition

price was paid through the consunmati on date at the rate for one

vear United States treasury obligations fromtine to tine in

effect; |l ess the agqgregate anount of any cash divi dends paid,

and the market val ue of any dividends paid other than i n cash,

per share of such class or series of shares since such earli est
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date, up to the anount of such interest;

(b)Y the highest preferential anpunt per share to which the

hol ders of shares of such class or series of shares are entitl ed

in the event of any voluntary |iquidation, dissolution or

wi ndi ng up of such busi ness corporation, plus the aggregate

anount of any divi dends decl ared or due as to whi ch such hol ders

are entitled prior to paynent of dividends on sonme other class

or series of shares (unl ess the agqgregate anpunt of such

dividends is included in such preferential anount):; and

(c) the nmarket val ue per share of such class or series of

shares on the announcenent date with respect to such busi ness

conbi nati on or on such interested sharehol der's share

acqui sition date, whichever is higher; plus interest conpounded

annual ly from such date through the consunmati on date at the

rate for one year United States treasury obligations fromtine

to tine in effect; |ess the agqgregate anount of any cash

di vi dends paid and the nmarket val ue of any divi dends pai d ot her

than in cash, per share of such class or series of shares since

such date, up to the anpunt of such interest.

(iii) The consideration to be received by holders of a

particul ar class or series of outstandi ng shares (i ncl uding

commpn shares) of such business corporation in such busi ness

conbination is in cash or in the sane formas the i nterested

shar ehol der has used to acquire the | argest nunber of shares of

such cl ass or series of shares previously acquired by it, and

such consi deration shall be distributed pronptly.

(iv) The holders of all outstandi ng shares of such busi ness

corporation not beneficially owed by such interested

shar ehol der i nmedi ately prior to the consummati on of such

busi ness conbi nation are entitled to receive in such busi ness
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conbi nati on cash or other consideration for such shares in

conpliance with subclauses (i), (ii) and (iii) of clause (4) of

subsection B

(v) After such interested sharehol der's share acqui sition

date and prior to the consunmati on date with respect to such

busi ness conbi nati on, such i nterested sharehol der has not becone

t he beneficial owner of any additi onal voting shares of such

busi ness corporati on except:

(a) as part of the transaction which resulted in such

i nt erest ed shar ehol der beconm ng an i nterested sharehol der;

(b)Y by virtue of proportionate splits of shares, share

di vi dends or other distributions of shares in respect of shares

not constituting a busi ness conbi nati on under subcl ause (v) of

cl ause (5) of subsection A

(c) through a business conbi nati on neeting all of the

conditions of clauses (1), (2), (3) or (4) of subsection B

(d) through purchase by such i nterested sharehol der at any

price which, if such price had been paid in an ot herw se

pernm ssi bl e busi ness conbi nati on the announcenent date and

consunmati on date of which were the date of such purchase, woul d

have satisfied the requirenents of subclauses (i), (ii) and

(iii) of clause (4) of subsection B; or

(e) through purchase required by and pursuant to the

provi sions of, and at no |l ess than the fair val ue (including

interest to the date of paynent) as determnm ned by a court -

appoi nt ed apprai ser under clause (2) of subsection E of section

910 of this act (or if such fair value was not then so

deternmined, then at a price that would satisfy the conditions in

t he precedi ng paragraph (d)).

C. The provisions of this section shall not apply:

19870H2031B2849 - 29 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

(1) to any business conbi nati on of a busi ness corporati on

t hat does not have a class of voting shares reqi stered under the

Exchange Act: or

(2) to any business conbi nati on of a busi ness corporati on

whose articles have been anended to provide that such busi ness

corporation shall be subject to the provisions of this section,

whi ch did not have a class of voting shares reqi stered under the

Exchange Act on the effective date of such anendnent, and whi ch

is a business conbination with an i nterested sharehol der whose

share acqui sition date is prior to the effecti ve date of such

anendnent ; or

(3) to any business conbi nati on of a busi ness corporati on

(i) the byl aws of which, by anendnent adopted within ninety days

of the date of enactnent of this section, and not subsequently

resci nded either by an article anendnent or by a byl aw anendnent

approved by at | east eighty-five per cent of the whol e board of

directors, explicitly provide that this section shall not be

applicable to the corporation or (ii) the articles of which

explicitly provide that this section shall not be applicable to

the corporation by a provision included in the origi nal

articles, or by an article anendnent adopted pursuant to both

(a) the procedures then applicable to the corporati on and (b)

the affirmati ve vote of the holders, other than i nterested

sharehol ders and their affiliates and associ ates, of shares

entitling such holders to cast a najority of the votes that al

shar ehol ders woul d be entitled to cast in an el ecti on of

directors of such busi ness corporati on, excluding the voting

shares of interested shareholders and their affiliates and

associ ates, expressly electing not to be governed by this

section, provided that such anendnent to the articles shall not
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1 be effective until eighteen nonths after such vote of such

2 business corporation's shareholders and shall not apply to any
3 business conbination of such business corporation with an

4 interested sharehol der whose share acquisition date is on or

5 prior to the effective date of such anendnent; or

6 (4) to any business conbination of a business corporation
7 with an interested sharehol der of such business corporation

8 which becane an interested sharehol der inadvertently, if such
9 interested shareholder (i) as soon as practicable, divests

10 itself of a sufficient ampbunt of the voting shares of such

11 business corporation so that it no longer is the beneficial

12 owner, directly or indirectly, of shares entitling such person
13 to cast at least twenty per cent of the votes that al

14 shareholders would be entitled to cast in an election of

15 directors of such business corporation, and (ii) would not at
16 any tine within the five-year period preceding the announcenent
17 date with respect to such business conbi nati on have been an

18 interested shareholder but for such inadvertent acquisition;
19 (5) to any business conbination with an interested
20 sharehol der who was the beneficial owner, directly or
21 indirectly, of shares entitling such person to cast at |east
22 fifteen per cent of the votes that all sharehol ders would be
23 entitled to cast in an election of directors of such business
24 corporation on the effective date of this section and remain so
25 to such interested shareholder's share acquisition date; or
26 (6) to any business corporation that on the effective date
27 of this section is a subsidiary of any other corporation;
28 provided, however, that a corporation that is a subsidiary on
29 the effective date of this section will not be deened to cease

30 being a subsidiary so |l ong as such other corporation renmnins a
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controlling person or group of such subsidiary within the

meani ng of subsection B of section 910 of this act.

D. The rights and renedi es herein provided shall be in

addition to, and not in lieu of, any other rights or renedi es

byl aws of the corporation, any securities, option rights or

obligati ons of the corporation or otherw se.

1
2
3
4
5 provided by this act, the articles of the corporation, the
6
7
8

Section 4. This act shall take effect immediately.
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