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AN ACT
Amendi ng the act of July 17, 1961 (P.L.659, No.339), entitled

"An act relating to bitum nous coal m nes; anending,

revi sing, consolidating and changing the laws relating

thereto; providing for the health and safety of persons

enpl oyed in and about the bitum nous coal m nes of

Pennsyl vani a and for the protection and preservation of

property connected therewth; prescribing powers and duties

in connection therewith; prescribing penalties; and repealing
existing laws," further providing for violations, for civil
and crimnal penalties and for judicial review and
establishing a board of appeals.

The CGeneral Assenbly finds that the primary concern of the
coal mning industry nust be the health and safety of its nost
preci ous resource, the mner; and that coal mning is highly
speci al i zed, technical and conplex and requires frequent review,
additions, refinenment and i nprovenment of safety standards in
order to protect the health and safety of m ners.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 119 of the act of July 17, 1961 (P.L.659,

No. 339), known as the Pennsylvania Bitum nous Coal Mne Act, is
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amended to read:

[ Section 119. Inspections; Reports of Inspections.--(a) At
t he concl usion of the exam nation of a m ne, the mne inspector
shall discuss with representatives of managenent, and the
enpl oyes, his findings and recommendati ons. Were it is not
feasible to hold a joint conference, separate conferences shal
be held. After the conferences have been held, the m ne
i nspector shall, as soon as possible, prepare and forward the
original report to the operator, or his representative. The
manner and form of the report shall be as prescribed by the
secretary. Such operator or his representative shall post said
report in the office of the mne or in sonme other conspicuous
pl ace where it shall remain for one year, open to exan nation by
any person enployed in or about the said mne. The report shal
show the date of the inspection, the nunber of cubic feet of air
in circulation, where the neasurenment of the air was made, and
the quantity of air as neasured at the |ast cut-through in each
split, together with the nunber of persons enployed in each
split, and also at any other place requested by the secretary.
The report shall contain such other information as the secretary
may deem necessary.

(b) It shall be the duty of the electrical inspector after
conpleting his exam nation of a mne to prepare a report
describing his findings in said mne in a manner and form
designated by the secretary. The original report shall be
forwarded to the operator or his representative whose duty it
shall be to post it in some conspicuous place where it shal
remain for one year, open to exam nation by any person enpl oyed
in or about the mne. The report shall show the date of

i nspection, a list of equipnent, and any other information that
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the secretary nmay deem necessary. |
Section 2. The act is anmended by adding a section to read:

Section 119. 1. Penal ti es and Conferences.--(a) At the

conclusion of the inspection of a mine, the m ne i nspector shal

di scuss with representati ves of managenent and representatives

of the mners his findings, notices and orders. Were it i s not

feasible to hold a joint conference, separate conferences shal

be hel d.

(b)Y (1) Any operator of a coal mne in which a violation of

any health and safety rule or requl ati on occurs or who viol ates

any other provision of this | aw shall be assessed a civil

penalty by the departnent, which penalty shall be not nore than

ten thousand dollars ($10, 000) nor | ess than three hundred

doll ars ($300), for each such viol ation. Each such viol ati on

shall constitute a separate offense. In determ ni ng the anopunt

of the penalty, the departnent shall consider the operator's

hi story of previous violations, the appropri ateness of such

penalty to the size of the business of the operator charged, the

gravity of the violation and the denonstrated good faith of the

operator charged in attenpting to achi eve rapid conpliance after

notification of a violation.

(2) Any operator who knowingly violates a health or safety

rule or regulation or a provision of law, or know ngly viol ates

or fails or refuses to conply with any order issued under this

article, or any order incorporated in a final decision issued

under this article, except an order incorporated in a decision

under subsection (a) of this section, shall be assessed a civil

penalty by the departnent under clause (1) of this subsecti on of

not nore than twenty thousand dollars ($20, 000) nor | ess than

one thousand dollars ($1,000), and for a second or subsequent
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viol ati on shall be assessed a civil penalty of not nore than

forty thousand dollars ($40,000) nor |ess than two thousand

doll ars ($2,000).

(3) Any operator who violates any posting requirenent under

this act shall be liable for a civil penalty not exceeding five

t housand dol |l ars ($5, 000) for each viol ati on.

(4) Any nminer who willfully violates the provisions of this

act regardi ng snoking or the carryi ng of snoking naterial s,

mat ches or lighters or the use or possessi on of intoxicants or

drugs shall be liable to a civil penalty not exceedi ng two

hundred fifty dollars ($250) for each violation.

(5) In addition to any other renedi es available at law or in

equity, a civil penalty may be assessed for a conti nui ng

viol ati on of any provision of this act, or rules or regul ati ons

adopted pursuant to it, or any order. Consideration shall be

given to the gravity of the violation, the history of the

previ ous violations, the degree to which the violation pl aced

any person in i mm nent danger and the appropri ateness of the

penalty with respect to the size of the busi ness of the operator

bei ng char ged.

(c) (1) A civil penalty shall be assessed by the departnent

only after the person charged with a violation under this

article, or rule or reqgul ati on pronul gated pursuant to this

article, has been given an opportunity for a public hearing and

t he departnment has determ ned, by a decision incorporating its

findings of fact therein, that a violation did occur and the

anount of the penalty which is warranted, and i ncorporating,

when appropriate, an order therein requiring that the penalty be

paid.

(2) |If the person agai nst whoma civil penalty is assessed
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fails to pay the penalty within the tine prescribed in such

order, the departnent shall institute appropriate civil

proceedi ngs for coll ecti on thereof.

(3) No proposed penalty whi ch has been contested shall be

conproni sed, mtigated or settled except with the approval of

the department. No penalty assessnent whi ch has becone a final

order of the departnent shall be conpronm sed, mtiqgated or

settl ed except with the approval of the court.

(d) (1) The penalties provided for in this subsecti on shal

be in addition to other crimnal penalties provided for in this

act.

(2) Whoever knowi ngly nakes any fal se statenent,

representation or certification to any i nspector or in any

application, record, plan or other docunent filed or required to

be mai ntai ned pursuant to this | aw or any order or decision

i ssued under this |law shall be quilty of a ni sdeneanor, and,

upon convi ction, shall be sentenced to pay a fine of not npre

t han twenty-five thousand dollars ($25,000) or to inprisonnment

for a period of not nore than six nonths, or both. The

convi ction of any person under this subsection shall result in

the revocati on of any certification held by himwhich certifies

hi m or authorizes himto direct other persons in coal mning by

operation of | aw and shall bar himfrom being i ssued any |icense

under this article, except a mner's certification, for a period

of not | ess than one year or for such | onger period as nay be

deternm ned by the departnent.

(3) Whoever knowingly distributes, sells, offers for sale,

i ntroduces or delivers in conmerce any equi pnent for use in a

coal nmne, including, but not limted to, conponents and

accessories of such equi pnent, and who willfully m srepresents
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1 such equipnent as conplying with the provisions of this act, or
2 wth any specification or requlation of the departnent

3 applicable to such equipnent, when it does not so conply, shal

4 be quilty of a nmi sdeneanor, and upon conviction, shall be

5 subject to the sane fine and inprisonnent that may be inposed

6 upon a person in subsection (d)(2) of this section.

7 (4) Any person who gives advance notice of any inspection to
8 be conducted is guilty of a m sdeneanor and, upon conviction,

9 shall be sentenced to pay a fine not exceeding two thousand

10 dollars ($2,000) or to inprisonnent not exceeding six nonths, or
11 by both.

12 Section 3. Section 120 of the act is anended to read:

13 [ Section 120. Mne Inspector; Cease Wirk.--1f the m ne

14 inspector discovers any room entry, airway, or other working

15 places being driven in advance of the air current, contrary to
16 the requirenents of this act, he shall order the worknen in such
17 places to cease work at once until the lawis conplied with.]

18 Section 4. The act is anmended by adding a section to read:
19 Section 120.1. Reviewof Oder.--(a) (1) An operator
20 issued a citation or an order pursuant to the provisions of
21 section 119.1, or any representative of miners in any nne
22 affected by such citation or order, nmay apply to the departnent
23 for reviewof the citation or order within thirty days of
24 receipt thereof or within thirty days of its nodification or
25 termnation. An operator issued such citation or order, or_any
26 representative of mners in any mne affected by such citation
27 or _order may, if he believes that the period of tine fixed in
28 such citation or order for the abatenent of the violation is
29 unreasonable, apply to the departnent for review of the citation

30 or order within thirty days of the recei pt thereof. The
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applicant shall send a copy of such application to the

representative of mners in the affected nine, or to the

operator, as appropriate. Upon recei pt of such application, the

departnent shall cause an investigation to be nmade as it deens

appropri ate. Such investigation shall provide an opportunity for

a public hearing, at the request of the operator or the

representative of mners in such mne, to enabl e the operator

and the representative of mners to present informati on rel ati ng

to the i ssuance and conti nuance of such order, to the

nodi fication or term nati on thereof, or to the tine fixed in

such citation or order. The filing of an application for review

under this |aw shall not operate as a stay of any order or

noti ce.

(2) The operator and the representati ve of the m ners shal

be given witten notice of the tinme and pl ace of the hearing at

| east five days prior to the hearing.

(b)Y Upon receiving the report of such investigation, the

departnent shall nake findings of fact, and it shall issue a

witten decision, incorporating therein an order vacati ng,

affirmng, nodifying or term nating the citation or order, or

the nodification or term nati on of such citati on or order, or

the citation or order conpl ained of, and incorporating his

findings therein. In view of the urgent need for pronpt deci sion

of matters submtted to the departnent under this | aw, al

acti ons which the departnent takes under this section shall be

taken as pronptly as practicable, consistent with adequate

consi deration of the issues invol ved.

(c) Pending conpletion of the investigation required by this

section, the applicant may file with the departnment a witten

request that the departnent grant tenporary relief from any
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nodi fication or term nation of any citation or order, or from

any citation or order issued under this article, except a

citation or an order issued under section 119.1, together with a

detail ed statenment qgiving reasons for granting such relief. The

departnent may grant relief, under such conditions as it nay

prescribe, if all of the following conditions are net:

(1) A hearing has been held in which all parties were given

an opportunity to be heard.

(2) The applicant shows that there is substantial |ikelihood
that the findings of the departnent will be favorable to the
applicant.

(3) Such relief will not adversely affect the health and

safety of mners in the coal m ne.

(d) No tenporary relief shall be granted in the case of a

noti ce i ssued under section 118.1(a).

Section 5. Section 121 of the act is anended to read:

Section 121. [Mne Inspectors' Findings.--] Enforcenent by

M ne I nspectors.--(a) To enable the mine inspector to perform

the duties inposed upon himby this act, he shall have the right
at all times to enter any mine in his district or any mne in
any other district when directed to do so by the secretary, to
make exam nations or obtain information; and upon the discovery
of any violation of this act, or upon being inforned of any
violation of the act, he shall institute proceedi ngs agai nst the
person or persons at fault, under the provisions of this act.
[In case any mine or portion of a mne is, in the judgnment of
the m ne inspector, in so dangerous a condition, fromany cause,
as to jeopardize life and health, he shall at once notify the
secretary, who shall imrediately appoint a comm ssion to

acconpany pronptly the said mne inspector to the mne wherein
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sai d dangerous condition is alleged to exist. The conm ssion
shall make a full investigation, and if they shall agree that
there is i nmedi ate danger they shall direct the superintendent
of the mne, in witing, to renove forthwith said dangerous
condi tion.]

(b) [If the superintendent or operator fails to [do so,]:

(1) obey any order or decision issued under this act;

(2) hinders, refuses or del ays an i nspecti on or enforcenent;

(3) refuses to furnish informati on or report requested;

(4) refuses to permt access to or copyi ng of records;

(5) refuses to admt persons to the mne; or

(6) otherwise fails to conply with any duty under any | aw or

requl ati on;

the mne inspector in the district or the departnent shal

i medi ately apply, in the nanme of the Conmonwealth, to the court
of conmmon pleas of the county in which said mne is |ocated, or
to a judge of said court in chanbers, for an injunction to
enjoin the operation of all work in and about said m ne.

Wher eupon said court, or judge, shall at once proceed to hear
and determ ne the case; and if the cause appears to be
sufficient, after hearing the parties and their evidence, as in
i ke cases, shall issue its wit to restrain the working of said
mne until all cause of danger is renoved; and the costs of said
proceedi ngs shall be borne by the owner, |essee, or agent of the
m ne: Provided, That if said court shall find the cause not
sufficient, then the case shall be dism ssed, and the costs
shall be borne by the county wherein said mne is |ocated:

Provi ded al so, That should any m ne inspector find during his

i nspection of a mne, or portion of a m ne, such dangerous

conditions existing therein that, in his opinion, any delay in
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removi ng the workmnmen from such dangerous places m ght cause | oss
of life or serious personal injury to the enployes, the said

m ne inspector shall have the right to tenporarily wthdraw all
persons from such dangerous places until the foregoing

provi sions of this section can be carried into effect.

(c) Any miner affected by the failure of an operator to

conply with the provisions of this act nay institute an action

in the court of common pleas of the county where the mne is

| ocated, joining the departnent as a party to obtain conpliance

or other enforcenent of this act or to i npl enent departnental

requl ations. In addition, a violation of this act which created

a substantial risk of physical harmto a mner and caused death

or serious injury to a mner, where the operator knew or shoul d

have known of the violation, shall give rise to a cause of

action for actual and punitive danmages, | ess any workers'

conpensati on benefits awar ded.

Section 6. Section 123 of the act, amended Decenber 21, 1973
(P.L.436, No.154), is anended to read:
Section 123. [Discretionary Power of M ne |Inspectors]

Judi ci al Review. --The m ne inspector shall exercise sound

di scretion in the performance of his duties under the provisions
of this act, and if the operator, superintendent, mne foreman,
or other person enployed in or about any m ne, shall be

di ssatisfied with any decision the mne inspector or departnent

has given in the discharge of his or its duties, which decision

shall be in witing, [it shall be the duty of] the dissatisfied

person [to] may appeal from said decision to the [secretary, who
shall at once appoint a comr ssion to acconpany pronptly the

m ne inspector in the district to make further exam nation into

the matter in dispute.] board of appeals, provided such person

19870H1848B2317 - 10 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

has first exhausted any applicabl e neans of review provided

under section 120.1. If the [said conm ssion] board of appeals,

after hearing, shall agree with the decision of the mne

i nspector in the district, their decision shall be final and
concl usive, unless [an appeal is taken in accordance with the
provi sions of the act of June 4, 1945 (P.L.1388, No.442), known

as the "Adm nistrative Agency Law. "], within seven days of

recei pt of the board's decision, an appeal is taken to the court

of conmmon pleas of the county in which said mne or a portion

thereof is situated, whereupon the court or a judge of said

court in open court or in chanbers shall pronptly hear such

appeal and shall pernmt testinony and argunent, oral or witten,

or both, by both parties. In such appeal the appell ant shall be

desi gnated the plaintiff and the board of appeals shall be the

defendant. Wthin five days after concl usion of testi nbpny and

arqgunent, the said court shall issue such decision and orders as

may be proper and appropri ate under the circunstances. Appeal s

from deci sions of the court shall be taken in the nmanner

provi ded by | aw.

Section 7. Section 124 of the act is anended to read:

Section 124. Appointnent of a Conmmi ssion by the Secretary--
The secretary may, at his discretion, appoint a conmm ssion for
t he purpose of investigating any question within the purview of
this act to enable himto make a decision in accordance
therewith: Provided, however, That it shall be nmandatory that
the secretary appoint a comm ssion for the purpose of an
i nvestigation wherein such action is required in any of the

provi sions of this act. Wenever, on the basis of its

i nvestigation, the conmi ssion finds that a violation of this act

has occurred, it shall notify the departnent, which shal
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pronptly take the appropri ate enforcenment action.

Section 8. The act is anmended by adding a section to read:

Section 124.1. Board of Appeals.--There is hereby created a

board of appeals, consisting of three nenbers appoi nted by the

Governor, to hear appeals and proceedi ngs under this article. At

| east one person shall be selected to represent the vi ewpoi nt of

the operators and one person selected to represent the vi ewpoi nt

of the mners. The person appoi nted by the Governor to represent

the viewpoint of the mners shall be froma list of three

nom nees submtted by the nmjor enpl oye organi zati on

representing mners in the State. The person appointed to

represent the viewpoint of the operator shall be fromthe five

maj or enpl oyer organi zations in the State. The chai rman of the

board, who shall be selected by the board, shall have the power

to adm ni ster oaths and subpoena wi tnesses. Each nenber of the

board shall receive all | ost wages while actually engaged in the

perfornmance of the work of the board, but not |less than fifty

doll ars ($50) nor nore than one hundred fifty dollars ($150),

and shall receive all transportati on and ot her expenses at the

prevailing rates. Board nenbers, before performng their duties,

shal |l take and subscribe to an appropri ate oath of office.

Section 9. This act shall take effect imediately.
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