PRINTER S No. 1104

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1002 =%

| NTRODUCED BY PI CCOLA, HAGARTY, COLAFELLA, MANM LLER, SI RI ANNI
Bl RVELI N, CHADW CK, HALUSKA, FOX, LASHI NGER, MRKONI C, NOYE,
ARTY, VROON, MERRY, TRELLO FARMER, ANGSTADT, LaGROITA,
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GElI ST, BUNT, E. Z. TAYLOR, MORRI' S, SAURVAN, RAYMOND, JOHNSOQN,
FI SCHER, PETRONE, SEMMEL, GODSHALL, CORNELL, J. TAYLOR
BLACK, SERAFI NI, LEH DeLUCA AND BARLEY, APRIL 7, 1987
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AN ACT
Amendi ng the act of April 14, 1972 (P.L.233, No.64), entitled
"An act relating to the manufacture, sale and possessi on of
controll ed substances, other drugs, devices and cosnetics;
conferring powers on the courts and the secretary and
Department of Health, and a newy created Pennsyl vani a Drug,
Devi ce and Cosnetic Board; establishing schedul es of
controll ed substances; providing penalties; requiring
regi stration of persons engaged in the drug trade and for the
revocati on or suspension of certain |licenses and
regi strations; and repealing an act," further providing for
prohi bited acts and penalties.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Section 13(f) of the act of April 14, 1972
(P.L.233, No.64), known as The Controll ed Substance, Drug,
Devi ce and Cosnetic Act, anended Decenber 14, 1984 (P.L.988,
No. 200), is anended and the section is anmended by addi ng
subsections to read:
Section 13. Prohibited Acts; Penalties.--* * *

(f) Any person who violates clause (12), (14) or (30) of
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subsection (a) with respect to:

(1) A controlled substance or counterfeit substance
classified in Schedule I or Il which is a narcotic drug, is
guilty of a felony and upon conviction thereof shall be
sentenced to [inprisonnment not exceeding fifteen years, or to

pay] a mininmumof three years of inprisonnent w thout probation,

parole or work rel ease and to a maxi num of fifteen years, except

that in appropri ate cases, the sentence shall be determn ned

under subsection (n) of this section. Sentences under this

clause may include the inposition of a fine not exceeding two

hundred fifty thousand dollars ($250,000), or both or such
| arger amount as is sufficient to exhaust the assets utilized in
and the profits obtained fromthe illegal activity.

(1.1) Phencyclidine; nethanphetam ne, including its salts,
isoners and salts of isomers; coca | eaves and any salt,
conmpound, derivative or preparation of coca | eaves; any salt,
conmpound, derivative or preparation of the preceding which is
chem cally equivalent or identical with any of these substances,
except decocani zed coca | eaves or extracts of coca | eaves, which
extracts do not contain cocaine or ecgonine[; and marihuana in a
gquantity in excess of one thousand (1,000) pounds,] is guilty of
a felony and upon conviction thereof shall be sentenced to a

m ni rum of three years of inprisonment [not exceeding ten years,

or to pay] without probation, parole, or work release and to a

maxi num of ten years of inprisonnent, except that in appropriate

cases, the sentence shall be determnm ned under subsection (n) of

this section. Sentences under this clause nmay incl ude the

i nposition of a fine not exceeding one hundred thousand doll ars

($100, 000), or both, or such larger amount as is sufficient to

exhaust the assets utilized in and the profits obtained fromthe
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illegal manufacture or distribution of these substances.

(1.2) WMarihuana in a quantity in excess of one thousand

(1,000) pounds, is quilty of a felony and upon convicti on

t hereof shall be sentenced to at | east three years of

i mpri sonnent w t hout probation, parole, or work rel ease and to a

maxi num of ten years of inprisonnent. Sentences under this

clause may include the inposition of a fine not exceedi ngq one

hundred t housand dollars ($100, 000) or such | arger anpunt as i s

sufficient to exhaust the assets utilized in, and the profits

obtained from the illegal activity.

(2) Any other controlled substance or counterfeit substance
classified in Schedule I, Il, or IIl, is guilty of a felony and
upon conviction thereof shall be sentenced to inprisonnment not
exceeding five years, or to pay a fine not exceeding fifteen
t housand dol | ars ($15,000), or both.

(3) A controlled substance or counterfeit substance
classified in Schedule IV, is guilty of a felony and upon
convi ction thereof shall be sentenced to inprisonnent not
exceeding three years, or to pay a fine not exceeding ten
t housand dol | ars ($10, 000), or both.

(4) A controlled substance or counterfeit substance
classified in Schedule V, is guilty of a m sdenmeanor and upon
convi ction thereof shall be sentenced to inprisonnent not
exceedi ng one year, or to pay a fine not exceeding five thousand
dol l ars ($5,000), or both.

* * %

(m (1) Wth respect to the sentences prescribed in cl auses

(1), (1.1) and (1.2) of subsection (f), there shall be no

authority in a court to i npose on an offender to which the

cl ause applies a | esser sentence than the mandatory m ni num
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sentence set forth in the subcl ause. Sentenci ng qui deli nes

pronul gated by the Pennsyl vani a Comm ssi on on Sent enci ng shal

not supersede the mandatory sentences set forth in the

subcl ause.

(2) |If a sentencing court refuses to apply the provisions of

clauses (1) through (1.2) of subsection (f), the Conmbnweal th

shall have the right to appell ate review of the action of the

sentenci ng court. The appell ate court shall vacate the sentence

and remand the case to the sentencing court for inposition of a

sentence in accordance with the appropriate cl ause of subsecti on

(f) if it finds that the sentence was i nposed in violation of

this subsecti on.

(n) A person who is convicted of a violation of clause (12),

(14) or (30) of subsection (a) involving a |large quantity of a

control |l ed substance or counterfeit substance listed in cl ause

(1) or (1.1) of subsection (f) shall be subject to sentence

under this subsecti on.

(1) Sentencing procedure in jury trials shall be as foll ows:

(i) After a verdict of quilty is recorded and before the

jury is discharged, the court shall conduct a separate

sentenci ng hearing in which the jury shall determ ne whet her or

not the defendant shall be sentenced to death. If the jury

deterni nes that the defendant shall not be sentenced to death,

the court shall inpose a sentence of no less than fifteen years'

i mpri sonnent w t hout probation, parole or work rel ease, and nay

i npose a nmaxi nrumof life inprisonnent.

(ii) |In the sentenci ng heari ng, evidence nay be presented as

to any matter that the court deens rel evant and admi ssi bl e on

the question of the sentence to be i nposed and shall i ncl ude

matters relating to any of the aggravating or mtigating
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ci rcunstances specified in clauses (3) and (4). Evidence of

agqgravating circunstances shall be linited to those

ci rcunstances specified in clause (3).

(2) Sentencing procedure in nonjury trials and quilty pl eas

shall be as foll ows:

(i) If the defendant has waived a jury trial or pleaded

quilty, the sentencing proceedi ng shall be conducted before a

jury i npanel ed for that purpose unl ess wai ved by the def endant

with the consent of the Commonweal th, in which case the trial

judge shall hear the evidence and deternm ne the penalty in the

sane nmanner as would a jury.

(ii) Before the jury retires to consider the sentencing

verdict, the court shall instruct the jury on the foll ow ng

matters:

(A) Aggravating circunstances specified in clause (3) as to

which there is sone evi dence.

(B) Mtigating circunstances specified in clause (4) as to

which there is sone evi dence.

(C) Aggravating circunstances nust be proved by the

Commpnweal th beyond a reasonabl e doubt; mtigati ng circunstances

nmust be proved by the defendant by a preponderance of the

evi dence.

(D) Oher matters that nay be just and proper under the

ci rcunst ances.

(iii) The verdict nust be a sentence of death if the jury

unani nously finds at | east one aggravati ng circunstance

specified in clause (3) and no nmtigating circunstance or if the

jury unani nously finds one or nore aqgqgravating circunstances

whi ch outwei gh any nmitigati ng circunstances. The def endant shal

not be sentenced to death in all other cases.

19870H1002B1104 - 5 -



(iv) The court may, in its discretion, discharge the jury if

it is of the opinion that further deliberation will not result

in a unani nous agreenent as to the sentence, in which case the

court shall sentence the defendant as provided in subcl ause (i)

of this cl ause.

(3) Aggravating circunstances shall be as foll ows:

(i) The defendant engaged in a continuing crimn nal

enterprise involving the manufacture, delivery or possessi on

with intent to manufacture or deliver a |l arge quantity of any

substance listed in clause (1) or (1.1) of subsection (f). For

t he purpose of this subcl ause, a person is engaged in a

continuing crimnal enterprise if the violation is a part of a

continuing series of violations involving | arge quantiti es of

any substance listed in clause (1) or (1.1) of subsection (f):

(A) which are undertaken by the defendant in concert with

five or nore persons with respect to whomthe person occupi es a

positi on of organi zer, a supervisory position or any other

positi on of managenent in the crimnal enterprise; and

(B fromwhich the def endant obtains substantial incone or

resources.

(ii) The defendant's crine or crimnal enterprise was a |link

in a chain of distribution which provided, to a specified person

who di ed of an overdose of a controll ed substance listed in

clause (1) or (1.1) of subsection (f), the dosage whi ch caused

t he deat h.

(iii) The defendant i ntended, or knew wi th substanti al

certainty, that the controll ed substance distri buted,

manuf act ured or possessed with the intention to distribute woul d

ultimately be used, ingested or redistributed by persons under

ei ghteen (18) vyears of age.
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(iv) The defendant has a significant history of fel ony

convi ctions involving violations of clause (12), (14) or (30) of

subsection (a).

(v) The defendant is not and was not a habi tual user of any

subsection (f).

(4) Mtigating circunstances shall include the foll ow ng:

(i) The defendant has no significant history of prior

1
2
3
4
5 of the controlled substances listed in clauses (1) and (1.1) of
6
7
8
9

crimnal convictions.

10 (ii) The defendant was under the influence of extrene nental

11 or enotional disturbance.

12 (iii) The capacity of the defendant to appreciate the

13 crimnality of his conduct or to conformhis conduct to the

14 requirenents of | aw was substantially inpaired.

15 (iv) The age of the defendant at the tine of the crine.

16 (v) The defendant acted under extrene duress, although not

17 such duress as would constitute a defense to prosecuti on under

18 18 Pa.C.S. 8§ 309 (relating to duress), or acted under the

19 substantial dom nati on of anot her person.

20 (vi) Any other evidence of mtigation concerning the

21 character and record of the defendant and the circunstances of

22 the defense.

23 (5) Sentencing verdict by the jury shall be as foll ows:

24 (i) After hearing all the evidence and receiving

25 instructions fromthe court, the jury shall deliberate and

26 render a sentencing verdict. In rendering the verdict, if the

27 sentence is death, the jury shall set forth in such form as

28 designated by the court the findings upon which the sentence is

30 (ii) Based upon these findings, the jury shall set forth in
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witing whether or not the sentence i s death.

(6) |If the jury agrees upon a sentencing verdict, it shal

be recei ved and recorded by the court. |If the sentence

deternmined by the jury is death, the court shall inpose the

sent ence upon the defendant; otherw se, the court shall proceed

to sentence the def endant as provided in subclause (i) of cl ause

.

(7)) A sentence of death shall be subject to automatic revi ew

by the Suprene Court of Pennsyl vani a pursuant to its rul es.

(i) In addition to its authority to correct errors at trial,

the Suprenme Court shall either affirmthe sentence of death or

vacate the sentence of death and remand for the inposition of a

sentence of inprisonnent for fifteen years to |life.

(ii) The Suprene Court shall affirmthe sentence of death

unl ess it determ nes that:

(A) the sentence of death was the product of passion,

prejudi ce or any other arbitrary factor;

(B) the evidence fails to support a finding of an

agqgravati ng circunstance specified in subclause (iv); or

(C) the sentence of death is excessive or di sproportionate

to the penalty inposed in simlar cases considering both the

ci rcunstances of the crine and the character and record of the

def endant .

(8) Where a sentence of death is upheld by the Suprene

Court, the prothonotary of the Suprene Court shall transnmt to

the Governor a full and conplete record of the trial, sentencing

hearing, inposition of sentence and revi ew by the Suprene Court.

(9) As used in this subsection the phrase "l arge quantity of

a control |l ed substance or counterfeit substance" shall nean,

with respect to:
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(i) narcotic drugs classified in Schedule | or |11, one (1)

ki | ogranm
(ii) phencyclidine, one (1) kil ogram

(iii) nethanphetamne, including its salts, isoners and

salts of isoners, one (1) kilogram and

(iv) any salt, conpound, derivative or preparation of coca

| eaves and any derivative or preparation equival ent or identical

to the precedi ng except those specifically excepted in cl ause

(1.1) of subsection (f), one (1) kil ogram

Section 2. This act shall take effect in 60 days.
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