PRI OR PRI NTER S NO. 2827

PRINTER S N0 4096

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL

No. 2073

Session of
1986

| NTRODUCED BY HAGARTY, PICCOLA, SWEET, CHADW CK, G M SNYDER,

SAURVAN, GANNCN, WOGAN, JOHNSON, GALLAGHER, GODSHALL, BOWBER,
NOYE, TRELLO, BARLEY, NAHILL, ARTY, DI STLER, MERRY, SI R ANNI,

FLI CK, FOX, ROBBINS, BALDW N AND LANGIRY, JANUARY 29, 1986

AS REPORTED FROM COWM TTEE ON JUDI Cl ARY, HOUSE OF

REPRESENTATI

VES, AS AMENDED, OCTOBER 7,

1986
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Amrending Title

Pennsyl vani a Consol i dated St at ut es,

AN ACT

42 (Judiciary and Judi ci al

post conviction relief.

The Gener al

Assenbly of the Comonweal t

her eby enacts as foll ows:

SECTI ON 1.

SECTI ON 722(4) OF TITLE 42

CONSCLI DATED STATUTES |'S AMENDED TO READ:

Procedure) of the

further providing for

h of Pennsyl vani a

OF THE PENNSYLVAN A

§ 722. DI RECT APPEALS FROM COURTS OF COMMON PLEAS.

THE SUPREME COURT SHALL HAVE EXCLUSI VE JURI SDI CTI ON OF

APPEALS FROM FI NAL ORDERS OF THE COURTS OF COMMON PLEAS I N THE

FOLLOW NG CLASSES OF CASES:

* * %

(4) AUTOVATI C REVI EW OF SENTENCES AS PROVI DED BY 42

PA.C.S. 88 9546(D) (RELATING TO RELI EF AND ORDER) AND 9711( H)

( RELATI NG TO REVI EW OF DEATH SENTENCE) .

* * %

Section 4 2.

The headi ng of Subchapter

B of Chapter 95 and

<—

<



sections 9541, 9542, 9543, 9544, 9545,—9546—and-9547ef Fitle 42 <—
of —the Pennsylvanta—Conseoli-dated-Statutes AND 9546 OF TI TLE 42 <—
are anmended to read:

CHAPTER 95

POST- TRI AL MATTERS
* x *
SUBCHAPTER B
POST CONVI CTI ON [ HEARI NGS| RELI EF

§ 9541. Short title of subchapter.

Thi s subchapter shall be known and may be cited as the ["Post

Conviction Hearing Act."] Post Conviction Relief Act.

§ 9542. Scope of subchapter

[ Thi s subchapter establishes a post conviction procedure for
providing relief fromconvictions obtained and sentences i nposed
wi t hout due process of |aw. The procedure established in this
subchapter shall enconpass all comon | aw and statutory
procedures for the sanme purpose that exist when this subchapter
t akes effect, including habeas corpus and coram nobis. However,
nothing in this subchapter limts the availability of renedies
inthe trial court or on direct appeal.]

Thi s subchapter provides for an acti on by whi ch persons

convicted of crines they did not conmt or serving unl awf ul

sentences may obtain collateral relief AND FOR AN ACTI ON BY <—

VH CH PERSONS CAN RAI SE CLAIMS WH CH ARE PROPERLY A BASIS FOR

FEDERAL HABEAS CORPUS RELI EF. The action established in this

subchapter shall be the sole neans of obtaining coll ateral

relief and enconpasses all other comon | aw and statutory

renedi es for the same purpose that exist when this subchapter

takes effect, including habeas corpus and coram nobis. This

subchapter is not intended to limt the availability of renedies
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in the trial court or on direct appeal fromthe judgnent of

sentence nor is this subchapter i ntended to provide a neans for

rai sing i ssues waived in prior proceedi ngs.

§ 9543. FEligibility for relief.

[To be eligible for relief under this subchapter, a person
must initiate a proceeding by filing a petition under section
9545 (relating to filing and content of petition) and nust prove
t he foll ow ng:

(1) That he has been convicted of a crine.

(2) That he is incarcerated in this Commonweal th under a
sentence of death or inprisonment or on parole or probation.

(3) That his conviction or sentence resulted from one or
nore of the foll ow ng reasons:

(i) The introduction of evidence obtained pursuant
to an unlawful arrest.

(ii) The introduction of evidence obtained by an
unconstitutional search and seizure.

(ti1) The introduction of a coerced confession into
evi dence.

(iv) The introduction into evidence of a statenent
obtained in the absence of counsel at a tinme when
representation is constitutionally required.

(v) The infringenment of his privilege against self-
incrimnation under either Federal or State | aw

(vi) The denial of his constitutional right to
representation by conpetent counsel.

(vii) A plea of guilty unlawfully induced.

(viii) The unconstitutional suppression of evidence
by the Conmonweal t h.

(ix) The unconstitutional use by the Conmonweal t h of
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1 perjured testinony.

2 (x) The obstruction by Commonweal th of ficials of

3 petitioner's right of appeal.

4 (xi) H's being twice placed in jeopardy.

5 (xii) The abridgnment in any other way of any right

6 guaranteed by the constitutions or laws of this

7 Commonweal th or of the United States, including a right

8 t hat was not recogni zed as existing at the tinme of the

9 trial if the constitution requires retrospective

10 application of that right.

11 (xiii) The unavailability at the tine of trial of

12 excul patory evi dence that has subsequently becone

13 avai |l abl e and that woul d have affected the outcone of the
14 trial if it had been introduced.

15 (4) That the error resulting in his conviction and

16 sentence has not been finally litigated or waived.]

17 (A) CENERAL RULE.--To be eligible for relief under this

18 subchapter, a person nust plead and prove by a preponderance_ of
19 the evidence all of the follow ng:
20 (1) That he has been convicted of a crine under the | aws
21 of this Conmonwealth and is:
22 (i) currently serving a sentence of inprisonnent,
23 probation or parole for the crineg;
24 (ii) awaiting execution of a sentence of death for
25 the crine; or
26 (iii) serving a sentence which nust expire before he
27 may conmence_serving the di sputed sentence.
28 (2) That his conviction or sentence resulted fromone_or
29 nore of the follow ng:
30 (i) Aviolation of the Constitution or laws of this

19860H2073B4096 - 4 -
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Commpnweal th or the Constitution of the United States

which, in the circunstances of the particul ar case, =
o Li kel I I L I
o : ndividual:

{BY so undernined the truth determ ni ng process

that no fair RELI ABLE adjudi cati on of quilt or

i nnocence coul d have taken pl ace.

(ii) tncompetence | NEFFECTI VE ASSI STANCE of counsel

which, in the circunstances of the particul ar case, was

Li kel I I L I oo F .
Hadividual— SO UNDERM NED THE TRUTH DETERM NI NG PROCESS

THAT NO RELI ABLE ADJUDI CATION OF GUILT OR | NNOCENCE COULD

HAVE TAKEN PLACE

(iii) A plea of gquilty unlawfully i nduced where the

circunstances nmake it likely that the i nducenent woeuld

have caused an innoecent individual to plead quilty.

(iv) The | MPROPER obstructi on by Commonweal t h

officials of the petitioner's right of appeal where a

meritori ous appeal abl e i ssue exi sts which was properly

preserved in the trial court.

(v) A violation of the provisions of the

Constitution, LAWOR TREATIES of the United States which

woul d require the granti ng of Federal habeas corpus

relief to a State pri soner.

HH) (V) The unavailability at the time of trial

of excul patory evi dence that has subsequent|ly becone

avai |l abl e and that woul d have affected the outcone of the

trial if it had been introduced.

A+ (VL) The inposition of a sentence qgreater

than the | awful nmaxi num
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-9 (VIlI1) A proceeding in a tribunal w thout <—

jurisdiction.
(3) That the allegati on of error has not been waivedby <—

I - w | . Ly it .
PREVI OQUSLY LI TI GATED AND ONE OF THE FOLLOW NG APPLI ES: <—

(1) THE ALLEGATI ON OF ERROR HAS NOT BEEN WAI VED.

(1) TF THE ALLEGATI ON OF ERROR HAS BEEN WAI VED, THE

ALLEGED ERROR HAS RESULTED I N THE CONVI CTI ON OR

AFFI RVANCE OF SENTENCE OF AN | NNOCENT | NDI VI DUAL.

(I1'1) TF THE ALLEGATI ON OF ERROR HAS BEEN WAI VED,

THE WAI VER OF THE ALLEGATI ON OF ERROR DURI NG PRETRI AL,

TRIAL, POST-TRIAL OR DI RECT APPEAL PROCEEDI NGS DOES NOT

CONSTI TUTE A STATE PROCEDURAL DEFAULT BARRI NG FEDERAL

HABEAS CORPUS REL| EF.

(4) That the failure to litigate the i ssue prior or

during trial or on direct appeal could not have been the

result of any rational strategic or tactical decision by

counsel .

(B) EXCEPTION.--EVEN | F THE PETI TI ONER MEETS THE <—

REQUI REMENTS OF SUBSECTION (A), THE PETITION SHALL BE DI SM SSED

|F I T APPEARS THAT, BECAUSE OF DELAY IN FILING THE PETITION, THE

COMWONVEALTH HAS BEEN PREJUDI CED EITHER IN I TS ABILITY TO

RESPOND TO THE PETITION OR IN ITS ABILITY TO RE-TRY THE

PETI TIONER. THI' S SUBSECTI ON DOES NOT_APPLY | F THE PETI TI ONER

SHOANS THAT THE PETITION IS BASED ON GROUNDS OF WHI CH THE

PETI TI ONER COULD NOT_HAVE HAD KNOW.EDGE BY THE EXERCI SE OF

REASONABLE DI LI GENCE BEFORE THE DELAY BECAME PREJUDI CI AL TO THE

COMVONVEAL TH.

8§ 9544. [Wien an issue is finally litigated or waived] Previous

litigati on AND WAl VER <—
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[(a) Issues finally litigated.--For the purpose of this
subchapter, an issue is finally litigated if:

(1) It has been raised in the trial court, the trial
court has ruled on the nerits of the issue and the petitioner
has knowi ngly and understandingly failed to appeal the trial
court's ruling.

(2) The Superior Court has ruled on the nerits of the
i ssue and the petitioner has know ngly and understandi ngly
failed to avail hinself of further appeals.

(3) The Suprene Court has ruled on the nerits of the
i ssue.

(b) Issues waived.--For the purposes of this subchapter, an
issue is waived if:

(1) The petitioner knowi ngly and understandingly failed
toraise it and it could have been raised before the trial,
at the trial, on appeal, in a habeas corpus proceedi ng or any
ot her proceeding actually conducted or in a prior proceeding
actually initiated under this subchapter.

(2) The petitioner is unable to prove the existence of
extraordinary circunmstances to justify his failure to raise
t he issue.

(c) Presunption.--There is a rebuttable presunption that a
failure to appeal a ruling or to raise an issue is a know ng and
understanding failure.]

(A PREVIOUS LITIGATION. --For the purpose of this <—

subchapter, an i ssue has been previously litigated if:

(1) it has been raised in the trial court, the trial

court has ruled on the nerits of the i ssue and the petitioner

did not appeal

(2) the highest appellate court in which the petitioner
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could have had review as a matter of right has rul ed on the

nerits of the issue; or

(3) it has been rai sed and decided in a proceedi ng

collaterally attacking the convicti on or sentence.

(B) I SSUES WAI VED. - - FOR THE PURPOSES OF THI S SUBCHAPTER, AN

ISSUE IS WAIVED |F THE PETITIONER FAILED TORAISE IT AND IF IT

COULD HAVE BEEN RAI SED BEFORE THE TRIAL, AT THE TRIAL, ON

APPEAL, IN A HABEAS CORPUS PROCEEDI NG OR OTHER PROCEEDI NG

ACTUALLY CONDUCTED OR IN A PRI OR PROCEEDI NG ACTUALLY | NI TI ATED

UNDER THI S SUBCHAPTER

8§ 9545. [Filing and content of petition] Jurisdiction and

pr oceedi ngs.

[(a) Filing.--Any person who desires to obtain relief under
this subchapter may initiate a post conviction proceedi ng by
filing a petition (together with three copies thereof), verified
by affidavit, with the clerk of the court in which he was
convi cted and sentenced which court is hereby granted
jurisdiction to hear and determ ne the petition. Subject to the
provi sions of subsection (c), he may file a petition at any
tinme.

(b) Content.--A petition shall be in the follow ng forns:

(1) The petition nust state that it is a Post Conviction
Hearing Act petition and nust include the nane of the
petitioner, his place of confinenment, an identification of
the proceedings in which the petitioner was convicted and the
pl ace of conviction, the date of the entry of judgnment, the
sentence inposed, all facts in support of the alleged error
on which the petition is based, the relief desired and an
identification of all previous proceedings that the

petitioner has taken to secure relief fromhis conviction or
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sent ence.

(2) The petition nust either include affidavits, records
and ot her supporting evidence or state why they are not

i ncl uded.

(3) The petition shall not include argunent or citation
and di scussion of authorities.

(4) Al facts within the personal know edge of the
petitioner nmust be set forth separately from ot her

al | egations of fact.

(c) Al available grounds to be set forth.--Any person
desiring to obtain relief under this subchapter shall set forth
in the petition all of his then avail able grounds for such
relief for any particular sentence he is currently serving and
he shall be entitled to only one petition for each crinme. The
failure to raise any issue in the petition shall be deened a
wai ver of any right to future presentation of another petition
contai ning grounds for relief that were avail able and coul d have
been presented. ]

(a) Oiginal jurisdiction.--Original jurisdiction over a

proceedi ng under this subchapter shall be in the court in which

t he convi cti on was obt ai ned.

(b) Rul es governi ng proceedi ngs. --The Suprene Court nay, by

general rule, prescribe procedures to i npl enent the action

est abl i shed under this subchapter but shall not expand, contract

or nodify the grounds for relief set forth in this subchapter.

8§ 9546. [Docketing and service of petition] Barl RELI EF AND <—

[(a) Ceneral rule.--Upon receipt of a petition seeking
relief under this subchapter, the clerk of the court in which

t he indi ctnment upon which sentence was inposed shall inmediately
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docket the petition to the sanme term and nunber as the original
proceedi ngs and pronptly notify the court and serve a copy upon
the district attorney.

(b) Miltiple indictnents and sentences.--In the event the
petitioner's incarceration is by virtue of nmultiple indictnents
and sentences, the case shall be docketed to the same term and
nunber as the indictnment upon which the first unexpired sentence
was i nposed, but the court may take judicial notice of al

proceedi ngs had upon the nmultiple indictnents.]

, Larify &) Lt on]

(a) GCeneral rule.--1f the court finds in favor of the

petitioner, it shall order appropriate relief and issue any

suppl enentary orders as to rearrai gnnent, retrial, custody,

bail, discharge, correction of sentence or other natters that

are necessary and proper.

(b)Y Gounds to be stated.--The order finally di sposing of

the petition shall state grounds on which the case was

det er ni ned.

(c) Status of order.--The order constitutes a final judgnent

f or purposes of revi ew.

(D) REVIEWCOF ORDER I N DEATH PENALTY CASES. -- A FI NAL COURT <—

ORDER UNDER THI' S SUBCHAPTER IN A CASE IN WH CH THE DEATH PENALTY
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HAS BEEN | MPOSED SHALL BE DI RECTLY APPEALABLE ONLY TO THE

SUPREME COURT PURSUANT TO I TS RULES.

Section 2 3. Sections 9547, 9548, 9549, 9550 and 9551 of <—
Title 42 are repeal ed.

Section 3 4. This act shall apply to all actions for <—
collateral relief, whether statutory or conmon |aw, instituted
on and after the effective date of this act irrespective of the

date of conviction or sentence.
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Section 4 5. This act shall take effect imediately. <—
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