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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1450 =35

| NTRODUCED BY DeVERTER, FARGO, AFFLERBACH, BUNT, SAURVAN
SIRIANNI, DORR, PHILLIPS, FOX, GANNON AND GEI ST, JUNE 19
1985

REFERRED TO COVM TTEE ON | NSURANCE, JUNE 19, 1985
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AN ACT
Rel ating to mai ntenance by certain property and casualty
conpani es of accounts to protect insurance conpany
obligations to the public; defining the amount and manner in
whi ch such accounts shall be established and mai ntai ned and
the authority of the Insurance Commi ssioner in regard to such
accounts; and providing for action to be taken by the

commi ssioner if such accounts are not in conpliance with the

provi sions of this act.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and nmay be cited as the Policyhol der
Security Account Act.

Section 2. Purpose.

The purpose of this act is to assist in the prevention and
detection of insurance conpany insolvencies and to provide for
t he mai nt enance of accounts to protect insurance conpanies'
obligations to the public.

Section 3. Scope.

This act shall apply to the kinds of insurance set forth in
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section 202(b), (c), (d), (e), (f) and (g) of the act of My 17,
1921 (P.L.682, No.284), known as The I nsurance Conpany Law of
1921, except title, surety, credit nortgage guaranty or ocean
marine insurance.

Section 4. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Affiliate of" or "affiliated with.” A person who directly,
or indirectly through one or nore internediaries, controls, is
controlled by or is under comon control with a specified
per son.

"Conmi ssioner." The Insurance Conm ssioner of the
Commonweal t h of Pennsyl vani a.

"Control," "controlling,” "controlled by" and "under comon
control with." The possession, direct or indirect, of the power
to direct or cause the direction of the managenent and

obj ectives of a person, whether through the ownership of voting
securities, by contract, or otherw se, unless the power is the
result of an official position with a corporate office held by
the person. Control shall be presuned to exist if any person
directly or indirectly owns, controls, holds with the power to
vote, or holds proxies representing 10% or nore of the voting
securities of any other person. This presunption nmay be rebutted
by a showi ng that control does not exist in fact. The

commi ssioner may, after furnishing all persons in interest
notice and an opportunity to be heard, determ ne that control
exists in fact, notw thstanding the absence of a presunption to

that effect.

"Custodian.” A national or state bank |ocated anywhere in
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the United States which has trust powers and which agrees

confidentially with the insurer establishing the policyhol der

security account to:

(1) Furnish on behalf of the depositor to the
conmi ssioner, on or before April 30 of each year and upon
request of the comm ssioner, a certified schedule of cash and
mar ket abl e securities in the policyhol der security account as
of April 15 of that year.

(2) Furnish to the conmm ssioner, nonthly and upon denmand
of the conm ssioner, a certified schedule of all transactions
affecting the account during the precedi ng nonth.

(3) Cooperate with the conmm ssioner in the performance
of the audit or valuation conducted under section 8(d).

(4) Gve notice to the conm ssioner, when required,
under section 10(b) and (c).
bank is eligible to become a custodian for an insurer which
affiliated or under common control w th such bank.

"I nsurance conpany." Any corporation, association or

exchange which is authorized to wite the kinds of insurance to

whi ch this act applies.

“Mar ket abl e securities.”
(1) For fire, marine, or fire and marine or casualty
i nsurance conpani es, those investnents authorized under the
foll ow ng provisions of the act of May 17, 1921 (P.L.682,
No. 284), known as The Insurance Conpany Law of 1921:
(i) Sections 517(b), (c), (d), (f), (9), (g.1), (i),
(i), (k)y, (1), (m, (o) and (p) and 602(b), (c), (d),
(f), (o), (g.1), (i), (j), (k), (1), (m, (o) and (p).

(i1i) Provisions on bonds or notes under sections 518

and 603.
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(i) Sections 517(h) and 602(h) and provisions on
stock in such corporations as permtted under sections
518 and 603, other than stock issued by corporations
described in section 518(b) or 603(b), applicable on both
of the follow ng conditions:

(A) The issuing corporation nust have tangible
net worth of $500, 000 or nore.

(B) The anmount, in the aggregate, of securities
qual i fying under this section my not be nore than an
anount equal to an insurer's capital and surplus.

(2) The termincludes comon stock, preferred stock and
debt obligations of corporation or trust which is controlled
by any of the follow ng:

(1) The insurer.

(ii) The insurer's affiliates.

(ii1) A person under common control with the
i nsurer.

(iv) The officers and directors of the insurer, the
insurer, affiliates or persons under common control wth
the insurer.

(3) The amount invested in the stock and obligations of
a corporation nmay not, for the purposes of this act, exceed
5% of the deposit required by section 5 or 6, except that as
to obligations guaranteed by the United States Governnent.
When the obligation is guaranteed by the United States
Government, the amount invested in the obligations of a
corporation may not exceed 25% of the deposit required by
section 5 or 6.

(4) Notw thstanding the provisions of paragraph (1), (2)

or (3), a security qualifies as a marketable security if the
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i nsurer has applied for and obtained fromthe comm ssioner a
certificate of exenption with respect to the specific
security or securities described on the certificate.

"Person.” An individual, corporation, partnership,
associ ation, joint stock conpany, business trust, unincorporated
organi zation, or a simlar entity, or any conbination of the
foregoing acting in concert.

“Pol i cyhol der security account.”™ An account naintai ned under
section 5 or 6.

"Witten premum"” Direct witten prem um plus reinsurance
assuned m nus reinsurance ceded if the ceded reinsurance
conplies with section 7.

Section 5. Determ nation of policyholder security account
anount for domestic conpanies.

(a) Account required.--Each donestic insurance conmpany, in
order to be or remain authorized to transact one or nore of the
ki nds of insurance to which this act applies, shall maintain
with a custodian a policyhol der security account, consisting of
cash or marketable securities as required in this act. The
anount in the policyhol der security account may not, at any
time, be less than the greater of, respecting those |ines of
i nsurance to which this act applies:

(1) the sum of:
(1) reserves for |osses due and unpai d;
(1i) reserves for losses incurred but unreported;
(ii1) reserves for |oss adjustnent expenses; and
(iv) reserves for unearned prem uns; or
(2) seventy-five percent of the witten premumfor the
i mredi ately precedi ng cal endar year | ess policyhol der

di vi dends and prem um r ef unds.

19850H1450B1790 - 5 -



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(b) Scope.--This section applies only to reserves, prem uns
and liabilities arising out of policies or obligations issued,
assuned or incurred in the United States.

(c) Limtations on credit.--No credit may be taken under
subsection (a)(1) or (2) for reinsurance, except in accordance
with section 7.

Section 6. Determ nation of policyholder security account
anount for foreign or alien insurance conpanies.

(a) Account required.--

(1) Each foreign or alien insurance conpany, in order to
be or remain authorized to transact the kinds of insurance to
which this act applies, shall nmaintain with a custodian a
pol i cyhol der security account which consists of cash or
i nvestnments authorized by the laws of the state of its
domcile or entry and which neets the definition of
mar ket abl e securities. The anmount in the policyhol der
security account may not, at any tinme, be less than the
greater of, respecting lines of insurance to which this act
appl i es:

(i) the sum of:
(A) reserves for |osses due and unpai d;
(B) reserves for |losses incurred but unreported;
(C reserves for |oss adjustnent expenses; and
(D) reserves for unearned prem uns; or
(i1i) seventy-five percent of the witten prem um for
the i medi ately precedi ng cal endar year for business
witten in this Comonweal th, |ess policyhol der dividends
and prem um ref unds.
(2) At the option of a foreign or alien insurance

conpany, the anount of the policyhol der security account may
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1 be based on:

2 (i) business witten in all of the United States; or
3 (ii) business witten in this Commonweal th and al

4 states with requirenents substantially simlar to this

5 act .

6 (b) Limtation on credit.--No credit nmay be taken under

7 subsection (a)(1)(i) or (ii) for reinsurance, except in

8 accordance with section 7.

9 (c) Reciprocity.--1f the comm ssioner determnes that a

10 foreign or alien insurance conpany is subject to requirenents
11 substantially simlar to this act in the state of its domcile
12 or entry, the comm ssioner shall accept conpliance with the

13 requirenents of the state of domicile or entry in lieu of the
14 conpliance with the provisions of this section.

15 Section 7. Limtation of credit for reinsurance.

16 The credit for reinsurance authorized by sections 5(c) and
17 6(b) shall be limted to reinsurance cessions assunmed by

18 insurance conpani es which are one of the follow ng:

19 (1) Donestic reinsurers.
20 (2) Foreign or alien reinsurers admtted to do business
21 in this Commonweal th and not affiliated or under conmon
22 control with the insurer.
23 (3) Foreign or alien reinsurers affiliated or under
24 control with the insurer which conmply with section 5 or 6 to
25 t he extent of the cessions.
26 (4) Foreign or alien reinsurers not admtted to do
27 business in this Commonweal th which conply with section 5 or
28 6 to the extent of the cessions.
29 Section 8. General stipulations.
30 (a) Amount required.--The anmount of the policyhol der
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security account for each conpany shall be based on the reserves
or witten premiunms as provided for in sections 5(a)(1) and (2)
and 6(a) as of Decenber 31 of the preceding year. Each insurance
conpany shall, on or before April 15 of each year, adjust the
anount of its policyhol der security account to an anount no | ess
t han the anount required under section 5 or 6.

(b) Credit.--An insurance conpany nay take credit for
deposits of securities nmade with this or any other state and
reported on the "Special deposit schedul e and schedul e of al
ot her deposits” as reported in its annual statenent filed with
the I nsurance Departnent. The anmount of marketable securities in
its policyhol der security account may be reduced to the extent
of the credit provided for in this subsection.

(c) Additional credit.--An insurance conpany nmay apply to
the comm ssioner for authority to take credit for deposits of
securities maintained with a custodian by underwriting
associ ations, pools and syndicates. The comm ssioner may, after
such investigation as the conm ssioner deens necessary, perm:t
credit for such securities to the extent that they relate to
obligations in the lines of business to which the policyhol der
security account appli es.

(d) Vvaluation.--

(1) Every year, on or before June 1, the conm ssioner
shal | value the schedul e of cash or nmarketable securities in

t he policyhol der security account for each insurance conpany

subject to this act to determine that it is not |less than the

anount required to be maintained in accordance with sections

5 and 6. Such valuation shall consist of a review of the

securities reported by the custodian to be in the conpany's

pol i cyhol der security account, plus any deposits for which
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t he conpany has clainmed credit under subsection (b) or (c),
as conpared with the reserves and the witten prem uns
reported in the insurance conpany's annual statement filed
with the Insurance Departnent.

(2) The conm ssioner may undertake an audit or val uation
at any other time, and the insurance conpany and the
custodi an shall cooperate in the performance of the audit or
val uation. The audit or valuation may consist of a review of
a quarterly financial statenent or of a report of prem uns
witten on a 12-nonth ending basis. If the audit reveal s that
t he conpany's policyhol der security account is deficient, the
conmi ssi oner shall take action in accordance with the
provi sions of section 9.

(3) Securities in the policyhol der security account
shall be valued in accordance with the rul es governing
val uation of securities for annual statenment purposes.

(e) Certification of exenption.--To obtain a certificate of
exenption for qualification of marketable securities, the
insurer shall file a witten application verified in a form as
t he comm ssioner shall require, which shall contain the
fol | ow ng:

(1) A specific description of the particular security
for which the certificate is sought, including the nanme of
t he regi stered hol der.

(2) Copies of all agreenments or other docunents
affecting the title to the securities or affecting | egal or
equitable interest in the securities.

(3) A description of unpaid consideration.

(4) Nanes, titles, capacities and business rel ati onships

of persons or entities other than the insurer having an
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interest in the security.
(5) A description of the | egal and busi ness

rel ati onshi ps between the insurer and the issuer of the

securities and their affiliates, subsidiaries, parents and

controlling persons, including officers and directors.

(6) O her information, opinions or docunents as the

conmi ssi oner may request.
Section 9. Deficiency in the policyhol der security account.

If the value of cash and marketabl e securities maintained
with the custodian falls bel ow the anmount required to be
mai ntai ned i n accordance with section 5 or 6, the comm ssioner
shall require the deficiency to be elimnated by the conpany
within a period of not nore than 90 days fromnotification. Upon
recei pt of notice fromthe conm ssioner of a deficiency inits
pol i cyhol der security account, the insurance conpany shall add,
within the tine specified by the comm ssioner, cash or
mar ket abl e securities in an anmount sufficient to correct such
deficiency. Failure to elimnate such deficiency within the tine
specified in the notice shall be deenmed to be a condition in
whi ch assets are insufficient to justify the conpany's
conti nuance of business and a condition which renders the
conti nuance of business hazardous to the conpany's policyhol ders
or creditors or to the public as provided in sections 501 and
502 of the act of May 17, 1921 (P.L.682, No.284), known as The
I nsurance Departnment Law of 1921; and the conm ssioner shal
make and serve such order or orders as specified in such
sections.
Section 10. Exchange and wi thdrawal of securities in

pol i cyhol der security account.

(a) Exchange authorized.--An insurance conpany required to
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mai ntai n a policyhol der security account, except a conpany to
whi ch subsection (c) applies, nmay substitute or exchange cash or
mar ket abl e securities having a value equal to or greater than
t he value of those then in the account for which they are to be
substituted or exchanged, w thout specific authorization from
t he comm ssioner. An insurance conpany nmay sell, exchange or
redeem securities fromthe account w thout prior approval of the
commi ssioner, if the proceeds are either retained in the account
in cash or reinvested in other narketable securities of equal or
greater value. Interest, dividends and other inconme may be
wi t hdrawn by the insurance conpany at its discretion. Securities
in the policyhol der security account shall remain the sole and
absol ute property of the insurance conpany. The conpany may
exercise all rights of ownership in such securities, subject to
t he ongoing requirenent that it nmaintain a policyhol der security
account at the levels required by this act.

(b) Wthdrawal of principal.--No insurance conpany shal
make any wi thdrawal of principal fromthe policyhol der security
account which, together with previous withdrawals in the 90 days
i mredi ately precedi ng, exceeds an anount equal to 10% of the
pol i cyhol der security account as |ast valued in accordance with
section 8 unless prior authorization of the comm ssioner has
been obtai ned. The agreenment between the insurance conpany and
t he custodian shall reflect this requirenent.

(c) Special provisions.--1n the case of an insurance conpany
whi ch has been required to elimnate a deficiency inits
pol i cyhol der security account in accordance with section 9, the
conmi ssioner may require 15 days prior notice fromthe custodi an
of a withdrawal, substitution, or exchange of cash or marketable

securities. The requirenent of prior notice may remain in
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1 effect, at the comm ssioner's sole discretion, until one year

2 has elapsed fromthe tinme the deficiency was elimnated.

3 Section 11. Priority in policyholder security account.

4 An interest or priority in the cash, securities, or

5 investnments maintained in a policyhol der security account

6 established or maintained in conpliance with the provisions of

7 this act may not be created in favor of a person or entity.

8 Section 12. Deposit schedule to neet requirenents of act.

9 Not wi t hst andi ng any provision of this act, the value of the
10 policyhol der security account on deposit with a custodi an shal
11 be at |east:

12 (1) Fifty percent of the required account on or before
13 April 15, 1986.

14 (2) Seventy-five percent of the required account on or
15 before April 15, 1987.

16 (3) One hundred percent of the required account on or
17 before April 15, 1988.

18 Section 13. Effective date.

19 This act shall take effect inmediately.
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