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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 324 5

| NTRODUCED BY MURPHY, LEVI N, AFFLERBACH, GODSHALL, HALUSKA,
SEVENTY, MORRI' S, NOYE, LLOYD, TRELLO, VAN HORNE,
E. Z. TAYLOR, COHEN, D. W SNYDER, | TKIN, HERMAN, FLI CK
FARGO, Cl VERA, DAW DA, COLAFELLA, SEMVEL, LINTON, BELARDI ,
PI STELLA, PRATT, MERRY, PRESTON, KASUNI C AND OLASZ,
FEBRUARY 13, 1985

REFERRED TO COWM TTEE ON PROFESSI ONAL LI CENSURE
FEBRUARY 13, 1985
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AN ACT
Amendi ng the act of February 19, 1980 (P.L.15, No.9), entitled
"An act establishing the State Real Estate Conm ssion and
providing for the licensing of real estate brokers and
sal esnmen, " further providing for civil penalties, escrow
accounts, for the regulation of pronotional |and sal es and
for certain disclosures.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Section 201 of the act of February 19, 1980
(P.L.15, No.9), known as the Real Estate Licensing and
Regi stration Act, is anended by adding a definition to read:
Section 201. Definitions.
The foll ow ng words and phrases when used in this act shal
have, unless the context clearly indicates otherw se, the

meani ngs given to themin this section:

* * %

"Pronptional real estate transactions." This termshall only
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apply to real estate transactions requl ated by secti on 605 that

use any of the foll owi ng nethods of advertising or nmarketing:

(1) pronptional materials to be di ssenm nated to the

public in connection with the sale of real estate;

(2) radio, television or print adverti senents;

(3) offers of travel, acconmpbdati ons, neals or

entertai nnent at no cost or reduced cost or any other itens

of any val ue;

(4) direct mail solicitation;

(5) advertising by testinpnials or endorsenents;

(6) scripts or standardi zed narrative for use in nmaking

solicitations by tel ephone or any other nethod of

t el econmuni cati ons; or

(7)) any effort to sell through the use of neetings,

recepti ons or other gatherings, whether public or private,

for the purpose of selling real estate.

* * %

Section 2. Sections 305, 404, 604(a)(25) and 605 of the act,
anended March 29, 1984 (P.L.162, No.32), are anended to read:
Section 305. Civil penalty.

(a) In addition to any other civil renmedy or crimnal
penalty provided for in this act, the conm ssion, by a vote of
the majority of the maxi mum nunber of the authorized nmenbership
of the comm ssion as provided by law, or by a vote of the
majority of the duly qualified and confirmed nmenbership or a
m ni mum of five nenbers, whichever is greater, may |levy a civil

penalty of up to $1,000 on any current |icensee or_registrant

who vi ol ates any provision of this act or on any person who

practices real estate w thout being properly licensed or
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(b) The conmission shall levy this penalty only after
af fording the accused party the opportunity for a hearing, as
provided in Title 2 of the Pennsylvani a Consol i dated Statutes
(relating to adm nistrative | aw and procedure).
Section 404. Power to promnul gate regul ati ons.

(a) The conmi ssion shall have the power to promnulgate rul es
or regulations in order to adm nister and effectuate the
pur poses of this act. Al existing rules or regulations shal
remain in full force and effect until nodified by the
commi ssi on.

(b) In addition to the requirenents set forth in section

604(5), the comm ssion shall adopt requl ati ons which require al

| i censees and buil der-owners to establish escrow accounts,

protecti ng buyers and potenti al buyers, which are subject to

revi ew and enf orcenment by the conm SSi on.

Section 604. Prohibited acts.

(a) The conm ssion nmay upon its own notion, and shal
pronptly upon the verified conplaint in witing of any person
setting forth a conplaint under this section, ascertain the
facts and, if warranted, hold a hearing for the suspension or
revocation of a license or registration certificate or for the
i mposition of fines not exceeding $1, 000, or both. The
commi ssion shall have power to refuse a |icense or registration
certificate for cause or to suspend or revoke a |license or
registration certificate or to levy fines up to $1, 000, or both,
where the said |icense has been obtai ned by fal se
representation, or by fraudulent act or conduct, or where a
|icensee or registrant, in performng or attenpting to perform

any of the acts nentioned herein, is found guilty of:

* * %
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(25) Violating section 605, 606 or 607.

* * %

Section 605. Pronotional |and sal es; approval.

(a) Any person who proposes to engage in pronotional real
estate transactions [of a pronotional nature] in this
Commonweal th for a property located inside or outside of this
Commonweal th, shall first register with the comm ssion for its
approval before so doing, and shall conply with such
restrictions and conditions pertaining thereto as the comr ssion
may i npose by rule or regulation. [Registration shall not be
required for property located within or outside of this
Commonweal th which is subject to a statutory exenption under the
Federal Interstate Land Sales Full Disclosure Act (Public Law
90-448, 82 Stat. 590, 15 U.S.C. § 1702).]

(b) [As used in this section the term"pronotional real
estate” neans an interest in property as defined in this act
which is a part of a common pronotional plan undertaken by a
si ngl e devel oper or group of devel opers acting together to offer
interests in real estate for sale or | ease through adverti sing
by mail, newspaper or periodical, by radio, television,

t el ephone or other electronic neans which is contiguous, known,
desi gnated or advertised as a common unit or by a conmmobn nane:
Provi ded, however, That the termshall not nmean real estate
interest involving less than 50 |lots or shares, cenetery lots

and land involving |l ess than 25 acres.] The phrase "pronotional

real estate transacti ons" applies to the foll ow ng:

(1) Tine shares as defined in section 201.

(2) Real estate which is part of a commbn pronpti ona

pl an undertaken by a singl e devel oper or group of devel opers

acting to offer interests in real estate for sale or | ease
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whi ch is conti guous, known, designated or adverti sed as a

commbn unit or by a conmbn nane.

(c) A person [may] shall apply to the comm ssion for

regi stration of pronotional |land sales by filing a [statenment of

record] registration formand neeting the requirenents of this

section. Each registration shall be renewed annually. In lieu of
regi stration or renewal, the conm ssion [shall] nmay accept

regi strations, property reports or simlar disclosure docunents
filed in other states or with the Federal Governnent[: Provided,

That the] that the conmi ssion has determined to be of the sane

or sinmlar substantive nature as a reqistration formrequired by

the conm ssion. The conmi ssion may require other information it

deens pertinent. The conm ssion may suspend or revoke the

registration on its own notion or when the Federal Government or

a registering state suspends or revokes [a regulation] the

regi stration. The conmi ssion [shall] may, by rule and

regul ati on, cooperate with simlar jurisdictions in other states
to establish uniformfiling procedures and forns, public
of fering statenents and simlar fornms. The comm ssion shal

charge [an application fee] such application and registration

fees as determ ned by regulation to cover costs [associated with
processi ng applications for registrations and renewal s].

(d) [Unless prior approval has been granted by the
commi ssion or the pronotional plan is currently registered with
t he Departnent of Housing and Urban Devel opnent pursuant to the
Federal Interstate Land Sales Full Disclosure Act or pursuant to

State law, the statement of record] The registration form shal

contain the informati on and be acconpani ed by docunents
specified as foll ows:

(1) The nane and address of each person having an
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interest in the property to be covered by the [statenent of

record] registration and the extent of such interest[, except

that in]. In the case of a corporation the statenent shal
list all officers and all holders of 10% or nore of the
subscri bed or issued stock of the corporations.

(2) A legal description of, and a statenent of the total
area included in the property and a statenent of the
t opography thereof, together with a map show ng the division
proposed and the di nmensions of the property to be covered by
the statenment of record and their relation to existing
streets and roads.

(3) A statenent of the condition of the title to the
| and conprising the property including all encunbrances,
nort gages, judgments, |iens or unpaid taxes and deed
restrictions and covenants applicabl e thereto.

(4) A statenent of the general terns and conditi ons,
including the range of selling prices or rents at which it is
proposed to di spense of the property.

(5) A statenent of the present condition of access to
the property, the existence of any unusual conditions
relating to safety which are known to the devel oper,
conpl eted i nmprovenents including, but not limted to,
streets, sidewal ks, sewage di sposal facilities and other
public utilities, the proximty in mles of the subdivision
to nearby nunicipalities and the nature of any inprovenents
to be installed by the devel oper and his estinmated schedul e
for conpl etion.

(6) A statenent of any encunbrance, a statenent of the
consequences for the purchaser of a failure by the person or

persons bound to fulfill obligations under any instrunent or
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i nstrunments creating such encunbrance and the steps, if any,
taken to protect the purchaser in such eventuality.

(7) A copy of the articles of incorporation with al
anmendnents thereto, if the devel oper is a corporation, copies
of all instruments by which a deed of trust is created or
declared, if the developer is a trust, copies of articles of
partnership or association and all other papers pertaining to
its organization if the devel oper is a partnership,
uni ncor por at ed associ ation, joint stock conpany or other form
of organization and if the purported holder of legal title is
a person other than the devel oper, copies of the above
docunents for such person

(8) Copies of the deed or other instrument establishing
title to the property in the devel oper or other person and
copies of any instrument creating a |ien or encunbrance upon
the title of the devel oper or other person or copies of the
opi nion or opinions of counsel in respect to the title to the
subdi vision in the devel oper or other person or copies of the
title insurance policy guaranteeing such title.

(9) Copies of all forns of conveyance to be used in
selling or leasing lots to purchasers.

(10) Copies of instrunents creating easenents or other
restrictions.

(11) Certified financial statenents of the devel oper or
an uncertified financial statement if a certified statenent
is not available as nay be required by the comm ssion.

(12) Such other information and such other docunents and
certifications as the conmmi ssion may require as being
reasonably necessary or appropriate to assure that

prospective purchasers have access to truthful and accurate
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i nformati on concerning the offering.

(13) Consent to submit to the jurisdiction of the
Commonweal th Court with respect to any action arising under
this section.

(e) If at any time subsequent to the date of filing of a

[statenment of record] registration formw th the comm ssion, a

change shall occur affecting any material facts required to be
contained in the statenment, the devel oper shall pronptly file an
amendnent t hereto.

(f) If it appears to the comm ssion that the [statenent of

record] registration formor any anendnent thereto, is onits

face inconplete or inaccurate in any material respect, the
commi ssion shall so advise the devel oper within a reasonabl e
time after the filing of the statenent or anendnent. Failure of
t he devel oper to provide the information requested by the
comm ssion within 90 days shall result in an autonatic denial of
an application or a suspension of registration.

(g) If it appears to the comm ssion that a [statenment of

record] registration formincludes any untrue statenent of

material facts or omts to state any material fact required to
be stated therein or necessary to make the statenments therein
not m sl eadi ng, the conm ssion nay reject such application. The
commi ssion shall make an investigation of all consuner
conpl aints concerning real estate pronotions in the absence of a
reci procal agreenent to handl e onsite inspections. Under no
ci rcunst ances shall a nmenber or an enpl oyee of the comm ssion
performan onsite inspection. If the conmm ssion determ nes that
a violation of this section has occurred, the com ssion may:

(1) suspend or revoke any registration;

(2) refer the conplaint to the Consunmer Protection
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Bureau of the Ofice of Attorney General; or
(3) seek an injunction or tenporary restraining order to
prohi bit the conplained of activity in the Comobnweal th

Court.

(h) Upon rejection of an application or anendnment, the
applicant may within 20 days after such notice request a hearing
before the comm ssion. Prior to, and in conjunction with such
hearing, the comm ssion, or its designee, shall have access to
and may demand the production of any books and papers of, and
may exam ne, the devel oper, any agents or any other person in
respect of any matter relevant to the application. If the
devel oper or any agents fail to cooperate or obstruct or refuse
to permt the making of an investigation, such conduct shall be
grounds for the denial of the application.

(i) Any person violating the provisions of this section

shall be subject to all criminal and civil penalties inposed by

this act.

(i) The provisions of this section shall not apply to:

(1) Cenetery |lots.

(2) A residential plan as defined by the conm ssi on.

No filing shall be required by the comm ssion to verify the

exenpti ons granted by this subsecti on.

Section 3. The act is anmended by addi ng sections to read:

Secti on 605. 1. Est abl i shnent of the fund.

There is hereby established the Pronpti onal Land Sal es Fund

for the purposes hereinafter set forth in this act.

Secti on 605. 2. Fundi ng of the fund.

(a) The conmmi ssion shall, by regul ation, allocate a portion

of the reqgistrati on fees charged pursuant to section 605 to the

Pronoti onal Land Sales Fund. Al said fees shall be paid into
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the State Treasury and credited to the Pronoti onal Land Sal es

Fund and said deposits shall be used solely for the purposes for

which the fund is established. The fund shall be i nvested and

i nterest and di vidends shall accrue to the fund.

(b) When any aggri eved person obtains a final judgnent in

any court of conpetent jurisdiction agai nst any person

regi stered with the conm ssi on pursuant to section 605, upon

grounds of fraud, mnmisrepresentation or deceit with reference to

any transaction for which registration is requi red and whi ch

cause of action occurred on or after the effective date of this

anendatory act, the aggri eved person nay, upon termnm nati on of

all proceedi ngs, including review and appeals, file an

application in the court in which the judgnent was entered for

an order directing paynent out of the Pronotional Land Sal es

Fund of the anpbunt unpai d upon the judgnent.

(c) The aggrieved person shall be required to show

(1) That he is not a spouse of the debtor or the

personal representati ve of said spouse.

(2) That he has obtained a final judgnent as set forth

in this section.

(3) That all reasonable personal acts, rights of

di scovery and such other renedies at law and in equity as

exi st have been exhausted in the coll ection thereof.

(4) That he is making said applicati on no nore than one

vear after the term nation of the proceedi ngs, incl uding

reviews and appeals in connection with the judgnent.

(d) The conm ssion shall have the right to answer actions

provided for under this section and, subject to court approval,

it may conproni se a clai mbased upon the application of the

aqgqri eved party.

19850H0324B0354 - 10 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

(e) Wien there is an order of the court to nmake paynment or a

claimis otherwise to be | evied agai nst the fund, such anpunt

shall be paid to the claimant in accordance with the limtations

contained in this section. Notw thstandi ng any ot her provisi ons

of this section, the liability of that portion of the fund

all ocated for the purpose of this act shall not exceed $20, 000

for any one claimand shall not exceed $100, 000 per regqi strant.

If the $100,000 liability of the Pronoti onal Land Sal es Fund as

provided herein is insufficient to pay in full clains

adj udi cated valid of all aggrieved persons agai nst any one

regi strant, such $100, 000 shall be distributed anong themin

such ratio that the respective clains of the aggri eved

applicants bear to the aggregate of such clains held valid. If,

at any tine, the noney deposited in the Pronoti onal Land Sal es

Fund is insufficient to satisfy any duly authorized cl ai mor

portion thereof, the comm ssion shall, when sufficient noney has

been deposited in the fund, satisfy such unpaid clains or

portions thereof in the order that such clains or portions

thereof were originally filed, plus accunul ated interest at the

rate of 6% a vyear.

(f) Upon petition of the conm ssion, the court may require

all claimants and prospective cl ai mants agai nst one |icensee or

regi strant to be joined in one action, to the end that the

respective rights of all such claimants to the Pronoti onal Land

Sal es Fund may be equitably adjudi cated and settl ed.

(g) Should the comm ssion pay fromthe Pronpti onal Land

Sal es Fund any anount in settlenment of a claimas provided for

in this act against a reqgistrant, the reqgistration of that

person shall automatically suspend upon the effective date of

the paynent thereof by the conmmi ssion. No such reqgi strant shal
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be granted reinstatenent until he has repaid in full, plus

interest at the rate of 10% a yvear, the anpunt paid fromthe

Pronoti onal Land Sal es Fund.

(h) No person or clainmant shall recover fromthe Pronoti ona

Land Sales Fund if such person or clai mant has been paid a claim

agai nst the same |icensee or regi strant under the Real Estate

Recovery Fund.

Section 4. Section 607 of the act, added March 29, 1984
(P.L.162, No.32), is anended to read:

Section 607. Broker's disclosure to buyer.

In any sal es agreenent or sales contract, a broker shall nake
the foll ow ng disclosures to any prospective buyer of real
property:

(1) A statenent [that the broker is the agent of the

seller, not the buyer] as to whomthe broker represents.

(2) A statenent describing the purpose of the Real
Est at e Recovery Fund established under section 801 and the
t el ephone nunber of the comm ssion at which the purchaser can
recei ve further information about the fund.

(3) A statenent of the zoning classification of the
property except for single-famly dwellings. [Failure of any
sal es agreenment or sales contract to contain a statenent of
the zoning classification of the property shall render the
sal es agreenent or sales contract null and void and] An

agreenent of sale which does not conformto the requests of

thi s paragraph shall not be enforceable by the sell er against

the buyer. Any term of an agreenent of sale purporting to

wai ve the rights of the buyer to the di sclosures required by

thi s paragraph shall be void. In the event of cancell ati on of

t he agreenent of sale by the buyer, any deposits tendered by
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t he buyer shall be returned to the buyer w thout any
requi renent for any court action.
Section 5. Section 803 of the act is amended by adding a
subsection to read:
Section 803. Application for recovery from fund.

* * %

(h) No person or clainmant shall recover fromthe Real Estate

Recovery Fund if such person or clai mant has been paid a clai m
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agai nst the same |licensee or regi strant under the Pronoti onal

10 Land Sal es Fund.

11 Section 6. This act shall take effect immediately.
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