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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 199 s

| NTRODUCED BY REI BVAN, LEW S, O PAKE, ANDREZESKI AND FI SHER
FEBRUARY 4, 1983

AS AVENDED ON SECOND CONSI DERATI ON, JULY 12, 1983
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AN ACT
Regul ating contractors, subcontractors and suppliers in dealings
wi th governnental agencies; nmaking certain activities

unl awful ; and providing penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and nmay be cited as the Anti bid-
riggi ng Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Bid-rigging.” The concerted activity of two or nore persons
to determine in advance the wi nning bidder of a contract |et or
to be let for conpetitive bidding by a governnental agency. It
shall include, but not be limted to, any one or nore of the
fol | ow ng:

(1) Agreeing to sell itenms or services at the sane
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pri ce.

(2) Agreeing to submit identical bids.

(3) Agreeing to rotate bids.

(4) Agreeing to share profits with a contractor who does
not submit the | ow bid.

(5) Submtting prearranged bids, agreed upon hi gher or
| oner bids, or other conplenentary bids.

(6) Agreeing to set up territories to restrict
conpetition.

(7) Agreeing not to submt bids.

"Governnental agency." The Comonweal th and any of its
departnments, boards, agencies, authorities and conm ssions, any
political subdivisions, municipal corporations, home rule
muni ci palities, school districts and any of their agencies,
boards, comm ssions or authorities.

"Person.” Any individual, partnership, corporation,
association or other entity organized for the purpose of doing
busi ness as a contractor, subcontractor or supplier.

Section 3. Prohibited activities.

(a) Bid-rigging unlawful.--1t shall be unlawful for any
person to conspire, collude or conbine with another in order to
commt or attenpt to conmt bid-rigging involving:

(1) A contract for the purchase of equipnent, goods,
services or materials or for construction or repair let or to
be | et by a governnental agency.

(2) A subcontract for the purchase of equi pnent, goods,
services or materials or for construction or repair with a
prime contractor or proposed prime contractor for a
gover nnent al agency.

(b) Sinultaneous bids.--Notw thstandi ng ot her provisions of
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this act, it shall not be unlawful for the sane person to
simul taneously submt bids for the sane work, or a portion
t hereof, as a proposed prine contractor and subcontractor.

(c) Fines and inprisonnent.--Every person who violates this
section conmits a felony of the third degree and shall, upon
conviction, be sentenced to pay a fine not to exceed $1, 000, 000,
if an entity other than an individual, or a fine not to exceed
$50, 000, if an individual, or to serve a term of inprisonment
for not nore than three years, or both.

(d) Alternative civil penalty.--In lieu of crimnal
prosecution for violation of this section, the Attorney Ceneral
may bring an action for a civil penalty. In this action, a
person found by a court to have violated this section shall be
liable for a civil penalty of not nore than $100, 000.

(E) DISPCSITION OF FINES AND PENALTIES. --CRIM NAL FINES AND <—
ClVIL PENALTI ES COLLECTED UNDER SUBSECTIONS (C) AND (D) SHALL BE
PAI D | NTO THE STATE TREASURY AND DEPOSI TED | N THE APPROPRI ATE

FUND.
e} (F) Factors to be considered in determning fines, <—
i mprisonment or civil penalties.--In determ ning the appropriate

sanctions to be inposed for a violation of this section, the
court shall consider at least the followi ng three factors:
(1) The prior record and the nunber of previous
vi ol ati ons.
(2) The net worth of the person.
(3) The size and anount of the contract involved.
) (G CGvil actions not barred.--Any conviction or civil <—
penal ty inposed under this section shall not bar the
government al agency from pursuing additional civil actions and

adm ni strati ve sancti ons.
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¢ (H Limtation on prosecution.--No crimnal prosecution <—
under this section shall be brought agai nst a person who has
been previously charged by information or indictnment with a

crimnal violation of the Federal antitrust |aws, based upon the

1

2

3

4

5 sane allegedly unlawful conduct upon which a crim nal

6 prosecution under this act could be based, where jeopardy has

7 attached under the Federal prosecution.

8 Section 4. CGivil action and danages.

9 (a) Governnent agency to have right of action.--Any

10 governnmental agency entering into a contract which is or has

11 been the subject of activities prohibited by section 3 shal

12 have a right of action against the participants in the

13 prohibited activities to recover damages.

14 (b) Options.--The governnental agency shall have the option
15 to proceed jointly and severally in a civil action agai nst any
16 one or nore of the participants for recovery of the full anount
17 of the danages. There shall be no right to contribution anong
18 participants not named defendants by the governnmental agency.
19 (c) Measure of danmages.--The neasure of damages recoverable
20 under this section shall be the actual danages, which damages
21 shall be trebled plus the cost of suit, including a reasonable
22 attorney's fee.
23 (d) When cause of action arises.--The cause of action shal
24 arise at the tinme the governnental agency which entered into the
25 contract discovered, or should have discovered, the conduct
26 anounting to the offense declared to be unlawful by this act.
27 The action shall be brought within four years of the date that
28 the cause of action arose. No civil action shall be maintained
29 after the expiration of 10 years fromthe date the contract was
30 signed by the parties.
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(e) Conviction to be dispositive of liability.--Any
convi ction under section 3 shall be dispositive of the liability
of the participants with the only issues for trial being the
fact of danage and anmount of damages.

Section 5. Suspension or debarnent.

(a) Maxi mum suspensi on or debarnent.--A governnental agency
proceedi ng under its rules and regul ations to exclude or render
ineligible a person fromparticipation in contracts or
subcontracts based upon conduct prohibited by section 3 shal
[imt the exclusion or ineligibility to a period not to exceed
the follow ng time periods:

(1) Three years in the case of a person found for the
first tinme to have engaged in this conduct.

(2) Five years in the case of a person found to have
engaged in this conduct for a second or subsequent tinmne.

(b) Lists of persons excluded.--A governnental agency that
lets a contract by conpetitive bidding shall maintain a current
list of persons excluded or ineligible by reason of suspension
or debarnent for participation in contracts or subcontracts with
t hat agency and shall furnish a copy of the list upon request to
a person considering the subm ssion of a bid as a prine
contractor or as a subcontractor.

Section 6. Liability for increased costs.

A person who enters into a contract with a governnent al
agency, either directly as a contractor or indirectly as a
subcontractor, during a period of suspension or debarnent
i nposed upon that person by that agency under its rules and
regul ations shall be liable to the governnmental agency and to an
eligible contractor for increased costs incurred as a result of

repl aci ng the excluded or ineligible person.
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Section 7. Noncollusion affidavits.

Noncol [ usion affidavits nay be required by rule of any
governnmental agency fromall bidders. Any such requirenent shal
be set forth in the invitation to bid. Failure of any bidder to
provide a required affidavit to the governnental agency may be
grounds for disqualification of his bid. Any required
noncol | usi on affidavit shall state whether or not the bidder has
been convicted or found Iiable for any violations of an act
prohi bited by State or Federal law in any jurisdiction involving
conspiracy or collusion with respect to bidding on any public
contract within the last three years. Any required noncol | usion
affidavit shall also state that a bidder's affidavit stating
t hat the bidder has been convicted or found liable for an act,
prohibited by State or Federal law in any jurisdiction,
i nvol ving conspiracy or collusion with respect to bidding on any
public contract within the |ast three years does not necessarily
prohi bit a governnmental agency from accepting a bid from or
awardi ng a contract to that bidder but may be a ground for
adm ni strative debarnment or suspension in the discretion of a
government al agency, under the rules and regul ati ons of that
agency or otherwi se by |aw on the basis of a | ack of
responsi bility. The provisions of this section are in addition
to and not in derogation of any other powers and authority of
any governnental agency.
Section 8. Responsibility for enforcenent.

(A) CRIM NAL PROSECUTION. --The Ofice of the Attorney <—

Ceneral shall be responsible for investigating and prosecuting

viol ations of section 3 and eirvil—aecti-ons—arising—under—seetion <—
4—The OHfice—of the AttorneyGCeneral- may del egate the

i nvestigation and prosecution of violations of section 3

19830S0199B1123 - 6 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

relating to political subdivisions to the appropriate district
attorney. Any delegation by the Attorney Ceneral to a district
attorney may be rescinded at any time with or w thout cause.

(B) CIVIL ACTIONS. --THE OFFI CE OF ATTORNEY GENERAL SHALL
HAVE THE AUTHORI TY TO BRI NG Cl VI L ACTI ONS UNDER SECTI ON 4 ON
BEHALF OF THE COVMONVEALTH AND ANY OF | TS DEPARTMENTS, BQARDS,
ACGENCI ES, AUTHORI TI ES AND COW SSI ONS. PCLI TI CAL SUBDI VI SI ONS,
MUNI Cl PAL CORPORATI ONS, HOME RULE MUNI Cl PALI TI ES AND SCHOOL
DI STRI CTS SHALL HAVE THE RI GHT TO BRING A ClVIL ACTI ON UNDER
SECTI ON 4. UPON THE FI LI NG OF A COVPLAI NT, A COPY THEREOF SHALL
BE SERVED ON THE ATTORNEY GENERAL. THE PLAI NTI FF, AT ANY TI Mg,
MAY REQUEST THE ATTORNEY GENERAL TO ACT ON | TS BEHALF. THE
ATTORNEY GENERAL, UPON DETERM NING THAT I T IS I N THE BEST
| NTEREST OF THE COMMONWEALTH, SHALL HAVE THE AUTHORI TY TO
| NTERVENE ON BEHALF OF THE COMMONWEALTH | N SUCH ACTI ONS.
Section 9. Investigation.

(a) Required attendance. --Wenever the Ofice of Attorney
Ceneral believes that a person may be in possession, custody or
control of docunentary material or may have information rel evant
to the subject matter of a civil investigation for the purpose
of ascertaining whether a person is or has been engaged in a
violation of this act, he nmay require the attendance and
testimony of witnesses and the production of books, accounts,
papers, records, docunents and files relating to the civil
i nvestigation; and, for this purpose, the Attorney General or
his representatives nmay sign subpoenas, adm ni ster oaths or
af fi rmati ons, exam ne witnesses and receive evidence during the
i nvestigation. A request for information shall state the subject
matter of the investigation, the conduct constituting the

al | eged violation which is under investigation and the

19830S0199B1123 - 7 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

provi sions of this act applicable to the alleged violation. A
request for docunentary material shall describe the material to
be produced with reasonable particularity so as to fairly
identify the docunents demanded, provide a return date within
which the material is to be produced and identify the menber of
the Attorney Ceneral's staff to whomthe material shall be
given. In case of disobedience of a subpoena or the contumacy of
a W tness appearing before the Attorney General or his
representative, the Attorney General or his representative nay
i nvoke the aid of a court of record of the Commonweal th, and the
court may thereupon issue an order requiring the person
subpoenaed to obey the subpoena or to give evidence or to
produce books, accounts, papers, records, docunents and files
relative to the matter in question. Failure to obey an order of
the court nmay be punished by the court as a contenpt.

(b) Confidentiality.--No information or docunentary nateri al
produced under a demand under this section shall, unless
ot herwi se ordered by a court for good cause shown, be produced
for inspection or copying by, nor shall the contents thereof be
di scl osed to, a person other than the Attorney General or his
representative without the consent of the person who produced
the information or material; except that the Attorney General or
his representative shall disclose informati on or docunentary
mat eri al produced under this section or information derived
therefromto officials of a governnental agency affected by the
all eged violation, for use by that agency in connection with an
i nvestigation or proceeding within its jurisdiction and
authority, upon the prior certification of an appropriate
official of the agency that the information shall be nmaintained

in confidence other than use for official purposes. Under
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1 reasonable terns and conditions as the Attorney Ceneral or his
2 representative shall prescribe, the docunentary nmaterial shal

3 be available for inspection and copying by the person who

4 produced the material or a duly authorized representative of

5 that person. The Attorney General or his representative my use
6 such docunentary material or information or copies thereof as he
7 determ nes necessary in the civil enforcenment of this act,

8 including presentation before any court. Material which contains
9 trade secrets or other highly confidential matter shall not be
10 presented except with the approval of the court in which a

11 proceeding is pending after adequate notice to the person

12 furnishing the material.

13 (c) Limtation on use.--No crimnal prosecution under

14 section 3 may be brought by either the Attorney General or a

15 district attorney based solely upon information or docunents

16 obtained in a civil investigation under this section.

17 Section 10. Applicability.

18 This act shall apply to all contracts with governnent al

19 agencies entered into on or after the effective date of this
20 act.
21 Section 11. Effective date.
22 This act shall take effect in 60 days.
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