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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1969 %

I NTRODUCED BY MORRI'S, GRI ECO, MADI GAN, BALDW N, LLOYD, BROUJGCS,

SHOAERS, PHI LLIPS, W W FOSTER, BOASER, WASS, RUDY, STUBAN,
CALTAG RONE, DeVERTER, COLE, FARGO, COY, HALUSKA, HONANAN,
LUCYK, JOHNSON, SALOOM SEVENTY, BATTI STO, ROBBI NS, KUKOVI CH,
J. L. WRIGHT, SIRIANNI, PISTELLA, PRATT, PETRARCA, CLYMER
LESCOVI TZ, FI SCHER, SPENCER, GODSHALL, G M SNYDER, HERMAN,
WACHOB, DORR, AFFLERBACH, PRESTON, D. R WRI GHT, MERRY
SEMVEL, SCHEETZ, D. W SNYDER, | TKIN, DeLUCA, STEI GANER
BURD, DI ETZ AND LI VENGOCD, MARCH 13, 1984

AS

AMENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
MAY 15, 1984
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AN ACT

Requi ri ng pronpt paynent to m |k producers; providing for the

establishment of a security fund; providing for a procedure
to process clainms against the security fund; providing for
alternative nethods of security on behalf of m |k producers;
and providing for certain prohibitions, repeals and
penal ti es.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the M|k

Producers' Security Act.

Section 2. Declaration of policy.

It is hereby declared that the dairy industry is a paranount

agricultural industry of this Comonwealth and that the nornmal

processes of producing and marketing mlk are enterprises of

vast econom c inportance to the Commonweal th and of vital
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i nportance to the consum ng public which ought to be saf eguarded
and protected in the public interest. The General Assenbly finds
that the marketing of mlk requires dairy farners and
cooperatives to receive pronpt paynent from deal ers and

handl ers. It has been, and continues to be, the policy of this
Commonweal th to protect producers and cooperatives agai nst |oss
of paynment for m |k because of defaults by purchasers. The
public interest requires the establishnent of an act to provide
security for dairy farmers and cooperati ves.

Section 3. Scope of coverage.

(a) For purposes of this act, a cooperative corporation or
associ ation of producers shall be deened to be a producer and
not a dealer with respect to the mlk of its producer nmenbers or
of its producer patrons under specific nonmenber narketing
agreenents, or of other qualified (Capper-Vol stead) cooperatives
under agreenent with such cooperative provided that witten
docunent ati on concerni ng such transactions is on file with and
approved by the MIk Marketing Board, together with a witten
wai ver signed by the seller cooperative of any claimagainst the
board or purchaser cooperative under this act. Al nenbers of
the seller cooperative shall be notified by mail of such waiver.
A cooperative corporation or association of producers shall be
deened to be a dealer with respect to m |k purchased or received
from producers other than those specified above.

(b) It shall be unlawful for a mlk dealer or handler to
pur chase, acquire or receive on consignnment or otherw se mlKk
from producers unless the mlk dealer or handler shall be in
good standing with regard to requirenents of this act. The M1k
Mar keting Board, at its discretion, may require |icensed deal ers

or handlers to purchase, acquire or receive mlk from producers
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on a cash-on-delivery basis.

(c) Pursuant to the purposes of this act, any nenber of the
board or any desi gnated enpl oyee thereof shall have the power,
at all reasonable hours, to inspect, photograph, photostat, mark
or stanp for identification, audit and copy all books, papers,
records or docunments of all licensees for the purpose of
ascertaining facts to enable the board to adm nister this act.
The i nformati on obtained shall be for the confidential use of
the board and the various adm ni strative departnents, boards and
commi ssions of the State government, and shall not be discl osed
to any person except as may be required in the enforcenent of
the law or by order of the court. Failure to conply with such
rights of inspection as noted above may result in revocation of
the license of the dealer or handler at which tinme no producer
shall legally ship mlk to the deal er or handl er.

Section 4. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Blend price.” The actual price due or paid to producers
after conputation of the |icensed dealer's or handler's producer
obl i gation pursuant to the applicable rules, regulations or
orders of the board or applicable orders established by the
United States Departnent of Agriculture.

"Board." The M|k Marketing Board.

"Cooperative." A cooperative agricultural association or
corporation of producers organi zed under the laws of this
Commonweal th or of any other state, which qualifies as such
under the provisions of the Federal Capper-Vol stead Act, and

engaged in maeking collective sales or in the marketing of mlKk
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for its owm nenbers. A cooperative shall not be deenmed a mlk
deal er or handl er but shall be deened a producer, except as
provided in section 3(a).

"Handl e" or "to handle.” The doing of any one or several or
all of the following acts: to buy, sell, barter, acquire, store,
process, consign, receive, transport or control as owner, buyer,
sel l er, consignee, consignor, bailee, bailor, broker or factor.

"MIlk." Fluid mlk and cream fresh, sour or storage,
skimred mlk, flavored mlk or mlk drink, butterm |k, ice cream
m X and condensed or concentrated whole or skinmmed m |k, except
when contained in hernetically seal ed cans.

"Mk dealer” or "handler."” Any person who purchases or
recei ves or handl es on consignnment or otherwise mlk within the
Commonweal th, for sale, shipnment, storage, processing or
manufacture, within or without the Comonweal th, whether on
behal f of the person or others, or both. This definition shal
not include cooperatives as provided for in section 3(a).

"Pay period."” The dates and terns of paynment as required
under section 5 and under rules, regulations and orders of the
board pronul gated pursuant to section 5.

"Producer.” A person producing mlKk.

Section 5. Pronpt paynment of mlK.

(a) Al mlk dealers shall pay for m |k purchased or
received fromproducers with final paynents to be nmade no | ater
than the fiftieth day fromwhich the ml|k was received or
pur chased. The board may, in its sole discretion after a public
hearing, shorten the tinme period in which final paynents for
mlk are nade. It is the specific intent of the General Assenbly
that final mlk paynents be nade in as short a tinme period as

practical fromthe date m |k was received or purchased.

19840H1969B2975 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

Therefore, the board is enpowered to hold public hearings to
consider the tinme period for final mlk paynents and to shorten
the tinme period whenever appropriate.

(b) On or before July 1 of each year, each |icensee shal
notify all of his producers by first-class mail of the financial
basi s on which the producer security is based.

Section 6. Cooperative licensing requirenents.

A cooperative which is deened to be a deal er or handl er under
t he provisions of section 3(a) shall, in regard to mlk
pur chased or received from producers other than its own nenbers,
be required to be licensed as a dealer with respect to mlk so
recei ved or purchased, and shall be required to the extent of
such m |k purchased, received or handled to conply with the
provi sions of this act regarding the filing of bonds and
contributions to a security fund for the protection of nonnenber
pr oducers.

Section 7. Security bonds.

(a) Each mlk dealer, as required by this act, shall file
with the board a corporate surety bond or collateral bond. The
bond shall be on a form prescribed by the board conditioned for
the paynment by the m |k deal er or handler of all anmounts due
under this act and all other applicable Federal laws in addition
to the orders of the board for m |k purchased or otherw se
acqui red from producers by the m |k dealer or handler during the
i cense year, which paynents shall be nade within the tine
l[imts specified in this act or the regulations of the board and
shall be upon such other terns and conditions as the board may
prescri be.

(b) A corporate surety bond shall be executed to the

Commonweal th by the m |k dealer as principal and by a corporate
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surety conpany authorized and regul ated by the Commonweal th as
surety. The board shall have no power to reject any corporate
surety bond which is so executed by a corporate surety conpany
authorized to do business in this Comonwealth as surety, so
| ong as the amobunt of the bond is equal to or less than the
anount the surety conmpany is authorized by the Pennsyl vani a
I nsurance Conmi ssioner to execute on a single bond wthout
obtaining collateral security fromthe principal. The board may
rej ect any bond which exceeds that anount. A collateral bond
shall be executed to the Commonwealth by the m |k deal er as
principal, shall set forth the collateral posted with the bond
and shall have attached thereto the collateral properly assigned
and transferred to this Commonweal th. The coll ateral posted with
t he bond shall be cash in an equal anpbunt of the bond or the
bond shall be secured by an actual deposit with a bank, bank and
trust conpany or national bank within the Cormonweal th of nobney
to the full anmount of the bond or securities to the anount of
t he bond consisting of interest-bearing obligations of the
Federal Governnment or an irrevocable letter or letters of credit
for the account of the m |k deal er authorizing the board to draw
on a bank or a trust conpany or banks or trust conpanies |ocated
wi thin and authorized to do business in this Commonweal t h.

(c) The bond shall be in a sumequal to a m ni num of 30% of
t he hi ghest aggregate anount owed by the dealer to producers for
a 40-day period during the preceding 12 nonths. Such bond may
exceed the 30% m ni mum and be equal to the full anount of the
noney owed, at the discretion of the dealer.

(d) MIk purchased, acquired or received by a mlk deal er or
handl er from producers outside this Comonweal th and sold or

distributed by the dealer or handler as fluid mlk within this
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Commonweal th shall be included in conputing the anount of the
deal er's or handl er's bond, except where the deal er or handl er
has filed a bond or other security for the protection of the
producers with the state wherein the mlk is purchased, acquired
or received.

Section 8. Bonds.

Surety bonds or securities for the license year shall be
filed with the board on an annual basis not |ater than the 15th
of the nonth before the beginning of such |icense year. Were a
deal er elects to participate under the m ni num bond requirenent
as outlined in section 9 7, in lieu of filing a bond equival ent
to 75% or nore of the greatest anount owed in a 40-day peri od,
he shall notify the board not later than two nonths prior to the
date on which such change is to be made, and shall nake the
initial paynent as required under section 9 not |ater than one
nmont h before such change is to be made.

Section 9. Security fund.

(a) Each mlk dealer shall in addition to a bond, when |ess
t han 75% of the maxi mum anmount owed al so be required to pay
nmont hly 2¢ per hundredwei ght to the board on all m |k purchased
from producers during the prior nonth. The board shall maintain
t he noneys received in an interest-bearing account and the
noneys, including interest, shall be credited to the account of
each individual paying dealer. In the event a dealer defaults in
paynment to producers, the noneys submtted by the defaulting
deal er, including interest, shall be made available to the
producers shipping to the defaulting deal er.

(b) At the tine the value of the bond and the security fund
noneys credited to each deal er shall equal the total anmount owed

for the above nentioned 40-day paynent period, the paynents to
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the fund shall cease or may, with the approval of the board, be
used to decrease the value of the bond at the end of the |icense
year. Should the dealer agree to post a bond for a m ni num of
75% of the highest aggregate anmount owed for the 40-day pay
period, paynent to the security fund shall not be required.

(c) Nothing shall prevent any dealer fromincreasing the
deal er' s bond beyond the 30% nor increasing the anbunt paid into
the security fund credited to the dealer to provide additional
protection for the deal er's producers.

(d) At the tine a deal er discontinues purchasing mlk from
producers, after all the producers are paid in full, the noneys,
including interest and m nus the admnistrative fee, as provided
for in subsection (e), shall be returned to the dealer.

(e) The board may inpose an admi nistrative fee on the
security fund noneys on an annual basis at not nore than .5% of
the total fund.

Section 10. New |icensees.

A m |k deal er or handl er purchasing or acquiring or receivVing
or intending to purchase or receive mlk from producers, but not
so engaged during the preceding 12 nonths, shall file a bond in
a sumto be fixed by the board in accordance with the handler's
anti ci pated purchases from producers and the handler's
obligation to a producer settlement or equalization fund, but
not | ess than the total anount expected to be owed during the
full 40-day pay period. The board shall review the operations of
the deal er or handler every two nonths and the bond shall be
nodi fied by the board at the tine the board is satisfied that
t he producers are adequately secured. At the end of six nonths
of operation, upon approval by the board, the new deal er or

handl er may file the anmount of the bond and pay into the
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security fund as required in sections 7 and 9.
Section 11. Trusteeship.

(a) In such cases where it appears that the financial
condition of the applicant for a license or the licensee is not
adequate to reasonably assure paynent to producers, the board
may require in lieu of other security or paynments to the
security fund and, where it is practical froman operating
standpoint, the licensee to file an agreenent providing for the
conpl ete control over all processed or manufactured mlk and
dairy products by a trustee to be selected at |east annually by
t he invol ved producers. Such trustee shall nake and file a
trustee's fidelity bond and contracts signed by the operator and
the purchasers of the dairy products requiring that paynent for
such products sold be made to himas trustee. Such trustee shal
mai ntai n a separate bank account for that purpose and shall at
| east twice annually render a true and correct account of his
dealings to the board and to the producers. Producers shall have
a first lien on assets of trusteeship to assure paynent in case
of default.

(b) The operation of the trustee arrangenent, requirenents
dealing with paynents, reports and ot her operations shall be
handl ed according to regul ati ons established by the board.
Section 12. Procedure for disbursing proceeds.

(a) The board or an affected producer shall have the power
to sue on the bond and security fund on behal f of producers.

(b) The board shall, after hearing with notice to al
interested parties, issue findings of fact and an order setting
forth the amounts due producers. The findings and order shall be
concl usive evidence for collecting fromthe bond and security

fund for paynents to producers. The board's order may be
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appeal ed to the Conmonweal th Court.

(c) In the event the noneys available fromthe bond and
security fund are not sufficient to pay producers 75% of the 40-
day purchases, the noneys avail able shall be divided pro rata
anong producers.

Section 13. Prohibitions and violations.

(a) No mlk dealers license shall be issued to any person or
organi zation not in conpliance with the provisions of this act.
(b) It shall be unlawful for a mlk dealer to purchase or
receive mlk from producers unless the m |k dealer has conplied

with the provisions of this act.

(c) In addition to other penalties provided by |law, the
board may comrence a proceeding in court to seek tenporary or
injunctive relief against any person violating the provisions of
this act.

(d) Producers who do not receive paynents fromlicensees in
accordance with provisions of this act shall imediately notify
the board or its representatives. At no tinme shall the hol der or
provi der of the bond or security, nor the trustee be responsible
for paynents to producers beyond the 40-day pay period when
paynents are in default after the producer has been notified by
certified mail.

(e) |If any deal er who purchases or receives mlk from
producers has not filed a surety bond or securities in lieu
thereof, in accordance with this act by the 15th day of the
nmonth prior to the beginning of the |license year, the board
shall notify such producers by certified mail that such m Kk
deal er has not filed any security or made ot her provisions for
assuring paynents for mlk purchased, for the license year

commenci ng the 1st day of the next nonth. The board then may
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act or shall have the right to revoke the license of said
deal er.

Section 14. Rules and regul ati ons.

The board, after due notice and public hearing, my
pronmul gate rules and regulations to carry out the provisions and
intent of this act.

Section 15. Penalties.

A violation of this act shall subject a mlk dealer or a
participating cooperative to a penalty of $50 for each day that
it is late in making paynment into the security fund of the
assessment required by this act, for each day it sells mlk to a
m |k dealer after being notified by the board of the mlKk
dealer's failure to provide security as provided herein or for
each day a m |k dealer or participating cooperative who has
failed to nake paynents for m |k purchased as provi ded pursuant
to section 5. Any person who buys or sells in violation of the
credit period provided in section 5 shall be liable for
suspensi on or revocation of his mlk dealer's license in
pur suance of the act of April 28, 1937 (P.L.417, No.105), known
as the MIk Marketing Law, or the board nmay accept fromthe
licensee an offer in conpromse, a penalty at the rate of $50
for each day of violation.

Section 16. Repeals.

The act of July 10, 1980 (P.L.481, No.104), known as the Mk
Producers' and Cooperative Security Funds Act, is repeal ed.
Section 17. Effective date.

This act shall take effect on July 1, 1984 or, if enacted

subsequent to that date, then i medi ately.
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