PRI OR PRI NTER S NO. 1287

PRINTER S N0 2889

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1128 *5ua”

| NTRODUCED BY | RVI S, KOMWALYSHYN, HALUSKA, CIM NI, LETTERMAN,
BELFANTI ,
BELOFF, OLI VER, LINTON, PISTELLA, FEE, LAUGHLI N, EVANS,
PRATT, CARN, CALTAGQ RONE, MNAI ALE, AFFLERBACH, DEAL,
ALDERETTE, HARPER, WAMBACH, PRESTON, FATTAH, DelLUCA
KCSI NSKI
R C. WRIGHT, WLLIAVS AND ZW KL, NAY 24, 1983

ANGSTADT, JAROLIN, GALLAGHER, F. E. TAYLOR, REBER

COLAFELLA, TELEK, BARBER, RI CHARDSON, W Gd NS

AS REPORTED FROM COMM TTEE ON STATE GOVERNMENT, HOUSE OF
REPRESENTATI VES, AS AMENDED, MNAY 2, 1984

O O~NOOTAWNEF

e e = = =
oo N o o A W N - O

AN ACT

Declaring a policy of the Commonwealth with regard to snal
busi ness concerns owned by econom cal ly di sadvant aged

persons,

creating the Econom cally Di sadvantaged Oaners Snal

Busi ness Procurenment Committee; providing for the operation
of the commttee; establishing a small business set-aside;
establishing a procedure for the solicitation of bids and a
br oadeni ng set-aside; and providing for an annual report to
t he Governor and General Assenbly.
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Section 8 9. Creation of Econom cally D sadvantaged Snal

Busi ness Contract Bondi ng Speci al Account.
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cancel | ati on.
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Section 42 13. Penalties.

Section 43 14. Sunset provisions.

Section 34 15. FEffective date.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Econom cally
D sadvant aged Owmers Snal | Busi ness Procurenent Act.
Section 2. Legislative intent.
It is hereby determ ned and declared as a matter of
| egi slative finding that:

(1) The pronotion of econom c devel opnent is a
| egitimate and necessary governnental function.

(2) The existence of a healthy free enterprise systemis
directly related to the well-being and strength of snal
busi ness concerns and their opportunities for free entry into
busi ness and for growth and expansi ons.

(3) Recent studies have found that small businesses
create over 75% of the new jobs in the Nation and that the
Commonweal th wants to i ncrease the nunber of jobs avail able
to residents of the Commonweal t h.

(4) Experience in admnistering the equal opportunity
provi sions of the | aw has shown that many discrimnatory

practices of the past years have renmai ned so deeply enbedded

19830H1128B2889 - 2 -
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in basic institutions of society, industry and governnent

that these practices continue to have extrenely unequal

effects on individuals and groups, even when those who meke

t he deci sions have no conscious intent to discrimnmnate.

(5) There currently exists in the Coomonwealth a
situation where an inequitable snmall share of State contracts
are awarded to snall busi nesses owned by economcally
di sadvant aged persons and that such conditions are chronic
and | ongst andi ng.

(6) Wthout remedial neasures there is no prospect for
i mprovenent .

(7) The present and prospective health, safety, norals
and general welfare of the Commonwealth require as a public
pur pose the devel opnment and encour agenent of small businesses
owned by economi cal |y di sadvant aged persons furni shing
property and services to the Conmonweal t h.

Therefore, it is hereby declared to be a policy of the
Commonweal th to insure that a fair proportion of all the
Commonweal th's contracts for property and services be placed
with small busi ness concerns owned by economi cal |y di sadvant aged
persons. Such policy is hereby declared to be a public purpose.
Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Affiliate or subsidiary of a business domnant inits field
of operation.” A business of which 20% or nore is owned or of
which its controlling interest is controlled by a business
domnant inits field of operation, or is owned by partners,

officers, majority shareholders or their equivalent of a

19830H1128B2889 - 3 -
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busi ness domnant in its field of operation.
"Busi ness set-aside."” The percentage of each State contract
or package of contracts, determ ned by the eermttee DEPARTMENT, <—
for which bids are to be solicited only fromsmall businesses
owned by economical ly di sadvant aged persons.

"Conmittee."” Econom cally D sadvantaged Omers Snal

Busi ness Procurenent Comm tt ee.

<
"Departnent.” Any departnent, agency, comm ssion, authority,
establishment or other instrunentality of the Commonweal th and
any wholly or partially owned governnent corporation which
enters into contracts EXCEPT FOR MUNI Cl PAL CORPORATI ONS AND <—

SCHOOL DI STRI CTS.

"Domihate DOM NANT in its field of operation.” Exercising a <—
controlling or a major influence in a business activity in which
smal | busi nesses are conpeti ng.

"Econom cal | y di sadvant aged business.” A business that is
owned and positively controlled by one or nore persons who are
econoni cal |y di sadvantaged in this Commonweal th. THE TERM SHALL <—
I NCLUDE

(1) A SCOLE PROPRI ETORSHI P LEG TI MATELY OANED BY AN

19830H1128B2889 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

I NDI VI DUAL VWHO IS AN ECONOM CALLY DI SADVANTAGED PERSON.

(2) A PARTNERSH P OR JO NT VENTURE POSI Tl VELY CONTROLLED
BY ECONOM CALLY DI SADVANTAGED PERSONS AND | N WHI CH AT LEAST
51% OF THE BENEFI Cl AL OANERSHI P | NTEREST LEGQ TI MATELY | S HELD
BY A PERSON WHO | S A MEMBER OF AN ECONOM CALLY DI SADVANTAGED
GROUP.

(3) A CORPORATI ON OR OTHER ENTI TY CONTROLLED BY
ECONOM CALLY DI SADVANTAGED PERSONS | N VWH CH AT LEAST 51% OF
THE VOTI NG | NTEREST AND 51% OF THE BENEFI Cl AL | NTEREST
LEG TI MATELY ARE HELD BY ECONOM CALLY DI SADVANTAGED PERSONS.
"Econom cal | y di sadvant aged person. "

(1) A person who is a United States citizen, resides in
t he Comonwealth and is a nenber of an economcally
di sadvant aged group including, but not limted to, the
foll ow ng groups: Bl acks, American |Indians, Hispanics, Asian-
Anericans, Oientals and Fenmal es.

(2) Oher residents of the Commonweal th whose
participation in the free enterprise systemis hanpered due
to social or econom c considerations beyond their personal
control, such as formal education, financial capacity,
geographi c or regional econom c distresses, social handi caps
such as physical er—nental difficulties, all of which <—

restrict the individual fromthe opportunity to fully

participate in our econom c system

19830H1128B2889 - 5 -



"Partial set-aside.” Bids for a portion of the contract are

to be solicited only fromsmall businesses owned by econom cally
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di sadvant aged per sons.

10 "Person.” Includes any natural person, corporation,
11 partnershi p~ AND uni ncorporated associ ati on.—State—or—tocal-
12

14 "Positive control.” The exclusive or ultimate and sol e

15 <control of the business including, but not limted to, capital
16 investnment and all other financial matters, property

17 acquisition, contract negotiation, legal matters, officer-

18 director-enpl oyee sel ection and conprehensive hiring, operating
19 responsibility, cost-control matters, incone and divi dend

20 matters, financial transactions and rights of other sharehol ders
21 or joint partners.

22 "Procurenent.” The systemand practice of soliciting bids on
23 State contracts.

24 "Smal | businesses.”™ A business entity including a sole

25 proprietorship, partnership, corporation, joint venture,

26 association or cooperative which has its principal place of

27 business in this State and which is not domnant in its field of
28 operation and is not an affiliate or subsidiary of a business

29 dominant inits field of operation. In determ ning whether a

30 business qualifies under this definition the Econom cally

19830H1128B2889 - 6 -
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D sadvant aged Owmers Snmal |l Busi ness Procurenent Comm ttee,
created by this act, shall ensure that departnents promul gate
rul es according to guidelines established by the conmttee for
the determ nation of business size limtations. Wen conputing
si ze status, annual sales and receipts of a business and all of
its affiliates, the maxi mum nunber of enployees and the maxi num
dol | ar volume which a small or femal e-owned mnority business
may have under the rules promul gated by the conmttee may vary
fromindustry to industry to the extent necessary to refl ect
differing characteristics of such industry, subject to the
foll ow ng presunptions:

(1) No wholesale business is a snall business if it
enpl oys nore than 50 persons and its annual sal es when
averaged over a two-year period exceeds $10, 000, 000.

(2) No retail business or business selling services is a
smal|l business if it enploys nore than 100 persons and its
annual sal es when averaged over a two-year period exceeds
$10, 000, 000.

(3) No manufacturing business is a small business if it
enpl oys nore than 100 persons and its annual sal es when
averaged over a two-year period exceeds $10, 000, 000.

(4) No construction business is a small business if its
annual recei pts when averaged over a twe—year THREE- YEAR <—
peri od exceeds $16,000,060 $2,000,000. NO CONSTRUCTI ON <—
SUBCONTRACTOR | S A SMALL BUSINESS |F I TS ANNUAL RECEI PTS,
VWHEN AVERAGED OVER A THREE- YEAR PERI OD, EXCEED $500, 000.

The above |imtations shall exclude the anpbunt of any pending

bids in the determ nati on of size. This—definitionshall net <—

19830H1128B2889 - 7 -
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VIR  whichdef] L busi : o
e : I ned in td ot i nitions.

"Surety conpany."” A conpany that is authorized by the
| nsurance Conmi ssioner of the Commonwealth to issue construction
contract bonds as security.

"Total set-aside." Bids for the entire contract are to be
solicited only fromsnall busi nesses owned by econom cally
di sadvant aged per sons.
Section 4. Creation of Econom cally Di sadvantaged Oaers Smal

Busi ness Procurenent Conmittee.

(a) Menbership.--An Econom cally Di sadvantaged Oamners Smal
Busi ness Procurenment Committee is hereby established in the
Depart ment of Commrerce. The comm ttee shall have 15 nenbers
consisting of: the Secretary of Conmerce; Secretary of General
Services; Secretary of Transportation; four menbers appoi nted by
t he Governor; four nenbers of the House of Representatives, two
fromeach party; and four nenbers fromthe Senate, two from each
party. Any EXCEPT FOR MEMBERS APPO NTED BY THE GOVERNOR, ANY <—
menber nmay appoint a designee to serve in their stead. OF THE <—
FOUR MEMBERS APPO NTED BY THE GOVERNOR, ONE SHALL BE AN
ECONOM CALLY DI SADVANTAGED CONSTRUCTI ON CONTRACTOR, ONE SHALL BE
A CONSTRUCTI ON CONTRACTOR | NELI G BLE FOR SET- ASI DES UNDER THI S
ACT, ONE SHALL BE AN ECONOM CALLY DI SADVANTAGED NONCONSTRUCTI ON
VENDOR AND ONE SHALL BE A NONCONSTRUCTI ON VENDER | NELI G BLE FOR
SET- ASI DES UNDER THI S ACT.

(b) Conpensation and expenses.--The comm ttee nenbers shal
recei ve no conpensation for their services as nenbers but shal
be entitled to reinbursenment for all necessary AND REASONABLE <—
expenses incurred in connection with the performance of their

duti es as nenbers.

19830H1128B2889 - 8 -
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29 (A) OVERSI GHT RESPONSI BI LI TI ES OF COW TTEE. - - THE COW TTEE
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ALL PURCHASES AND CONTRACTS MADE BY EACH EXECUTI VE DEPARTMENT
SHALL BE PLACED W TH SMALL BUSI NESS CONCERNS OMED BY

ECONOM CALLY DI SADVANTAGED PERSONS, | NCLUDI NG THOSE SERVI CES
RENDERED AND FURNI SHED BY REQ STERED PROFESSI ONALS, | NCLUDI NG
BUT NOT LIM TED TO, ACCOUNTANTS, ATTORNEYS, MEDI CAL DOCTCRS,
ARCHI TECTS AND ENG NEERS. THE COWMM TTEE SHALL REVI EW THE REPORTS
SUBM TTED BY EACH DEPARTMENT PURSUANT TO THI S SECTI ON AND
DETERM NE THE LI KELI HOOD OF THE DEPARTMENT' S ABI LI TY TO ACH EVE
THE GOALS SET FORTH IN THI S ACT. | F THE COW TTEE DETERM NES
THAT A DEPARTMENT HAS NOT DESI GNATED SI GNI FI CANT ECONOM C

DI SADVANTAGED SMALL BUSI NESS SET- ASI DES TO ACH EVE THE GOALS SET
FORTH IN THI S ACT, THE COW TTEE SHALL PROVI DE WRI TTEN

NOTI FI CATI ON TO THE DEPARTMENT OF | TS OBJECTI ONS W THI N 14 DAYS
OF THE RECEI PT OF THE REPORT, AND THE COWMM TTEE SHALL RECOMVEND
APPROPRI ATE CHANGES. NO DEPARTMENT VWH CH HAS BEEN SO NOTI FI ED
SHALL AUTHORI ZE OR EXECUTE ANY CONTRACTS FOR PROCUREMENTS
COVERED BY THI S ACT UNTIL TH S REPORT | S APPROVED BY THE

COW TTEE.

(2) (B) SET-ASI DE DESI GNATI ONS. -- Al | set-asi de <
designations, total or partial, shall be nade prior to the
solicitation for bids and offers as required by |law. The
solicitation shall identify the small business size standard
and require each bidder and offeror to identify his size,
| arge or small, pursuant to that standard. If there is a
conflict with other policies, this act and rul es promul gated
under this act, shall govern. Were Federal nobney is used,
Federal |aw shall apply if acceptance of the noney is
condi tioned upon the utilization of small fenal e-owned and
m nority businesses. Al procurenent purchased by the State

usi ng Federal funding shall be governed by the percentage of

19830H1128B2889 - 10 -
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the goal for femal e-owned and mnority participation designed
by the Federal agency granting the funds. In the case of
construction contracts, the total value of subcontracts
awarded to and materials and services purchased from
econoni cal | y di sadvant aged busi nesses shall be at |east 15%
of the total value of the contract, whenever possible. In the
case of all other subcontracts, the total value of contracts
awarded to certified econom cally di sadvant aged busi nesses
for services shall equal at |east 15% of the total val ue of
t he contract.
3> (C BONDING --The committee, when bonding is
required, shall set the anpbunt of bonds or securities on a
busi ness set-aside. No agenrey—or departnment of the State
i nvol ved in purchasi ng goods or services may require bid
performance and paynent bonds to be posted if the contract
price is less than $25,000, unless such bonds are required by
Federal |aw or regulation, or as a condition to Federal
assi stance. The anmount of these bonds shall be:
) (1) A bid bond shall not be greater than 10% of
the total bid.
> (2) A performance bond shall not be greater
than 50% of the total bid price of work.
<+ (3) A labor and material bond may be for the

full ampbunt of |abor and materi al s.

n I ) hall_d ) | f
 call i | | L bus hipi
accordancewiththis act—
(D) BONDI NG EXEMPTI ONS. - - NOTW THSTANDI NG THE PROVI SI ONS

29 OF THE ACT OF DECEMBER 20, 1967 (P.L.869, NO 385), KNOW AS THE

30 PUBLI C WORKS CONTRACTORS' BOND LAW OF 1967, BONDI NG MAY BE

19830H1128B2889 - 11 -
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EXEMPT FOR CONSTRUCTI ON CONTRACTS UNDER $25, 000. BONDI NG SHALL
BE REQUI RED FOR ALL OTHER CONSTRUCTI ON CONTRACTS | N ACCORDANCE
W TH THE PUBLI C WORKS CONTRACTORS' BOND LAW OF 1967. A BI D BOND
SHOULD NOT BE GREATER THAN 10% NOR LESS THAN 5% OF THE TOTAL
CONTRACT BID. | F AN ECONOM CALLY DI SADVANTAGED CONTRACTOR IS
UNABLE TO OBTAI N A CONSTRUCTI ON BOND, HE SHALL PROCEED | N
ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON 7. ECONOM CALLY
DI SADVANTAGED SUBCONTRACTORS' AWARDS OF SUBCONTRACTS UNDER THI' S
ACT SHALL BE ELI @ BLE FOR BONDI NG | F OTHERW SE ELI G BLE UNDER
SECTI ON 7.

(E) CERTI FI CATI ON RESPONSI BI LI TITES OF COW TTEE. - - THE
COW TTEE SHALL DETERM NE AND CERTI FY ON A REGULAR BASI S, BUT
NOT LESS THAN ANNUALLY, ECONOM CALLY DI SADVANTAGED SMALL
BUSI NESS OMNERSHI P | N ACCORDANCE W TH THI' S ACT. THE
CERTI FI CATI ON SHALL BE | SSUED BY THE COMM TTEE AND SHALL BE A
REQUI SI TE FOR ELI G BI LI TY BEFORE SUBM SSI ON OF A BID ON A TOTAL
OR PARTI AL SET- ASI DE OR AS AN ECONOM CALLY DI SADVANTAGED
SUBCONTRACTOR.

¢} (F) Organized support system nmay be established. --The <—
commttee may establish an organi zed support systemfor
recommendati on of |egislation, for offering assistance to
econoni cal | y di sadvantaged smal |l busi nesses to enconpass
nmonitoring, reporting, delegation of responsibilities between
i ndi vi dual s and departnents for sensitizing procurenent
personnel to the needs of the businesses, for education for
prospective bidders, for |legal enlightennent for economcally
di sadvant aged smal | busi nesses regardi ng the program and for
such other functions to encourage responsible participation in
the prograns as the commttee shall see fit.

) (G Information to be made known to committee. --The <—

19830H1128B2889 - 12 -
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commttee shall require that each departnment er—ether
Fastrurental-ty—of theCommonwealth authorized to contract for
bui | di ngs, hi ghways, comodities, equipnment, supplies or
servi ces make known and report to the commttee all information
pertinent to anticipated procurenment needs at the begi nning of
each fiscal year and each fiscal quarter thereafter. Each
depart ment er—tnstrurentabty shall submt this information to
the commttee not | ess than 30 days after the begi nning of the
fiscal year and not |ess than 15 days before the begi nning of
each fiscal quarter. This procurenment REPORT shall include, but
not be limted to, the total anmount budgeted to contract for
securing goods and services, the nature and antici pated cost of
each contract and the paynent account from which the paynent
funds will be drawn such as Federal grants, the General Fund,
speci al appropriations, departnental allocations, etc. Buring

I : I . 4 : hall_desi
no—tess-than-15%of the total dollaranpunt—or nunber—of —such

]  call i | | busi

L d I . I | . oy hi -

.  nabl | L abil : ’ )

sraH—econom-—cally—di-sadvantaged-busi-nesses— THE REPORT SHALL
ALSO STATE THE DOLLAR AMOUNT OF SUCH CONTRACTS THE DEPARTMENT

| NTENDS TO DESI GNATE AS ECONOM CALLY DI SADVANTAGED SMALL

BUSI NESS SET- ASI DES, SEPARATE THE TOTAL SET- ASI DES | NTO SPECI FI C
SET- ASI DES FOR BUSI NESSES OMNED AND CONTROLLED BY FEMALES, BY

M NORI TY PERSONS, AND BY OTHERS AND | NCLUDE AN EXPLANATI ON WHERE
| T DETERM NES THAT THE M NI MUM PERCENTAGES SET FORTH IN TH S ACT
ARE UNOBTAI NABLE DUE TO THE UNAVAI LABI LI TY OF COVPETENT,
RESPONSI| BLE, ECONOM CALLY DI SADVANTAGED SMALL BUSI NESSES.
SECTI ON 6. DEPARTMENT RESPONSI BI LI TI ES.

19830H1128B2889 - 13 -



1 (A) PROCUREMENT RESPONSI BI LI TI ES. - -

2 (1) PROCUREMENT SHALL BE SET ASI DE FOR EXCLUSI VE SMALL

3 BUSI NESSES OWNED BY THE ECONOM CALLY DI SADVANTAGED | F I T CAN
4 BE DETERM NED THAT THERE | S A REASONABLE EXPECTATI ON THAT

5 BI DS, OFFERS OR PROPCSALS WLL BE OBTAI NED FROM A SUFFI Cl ENT
6 NUMBER OF BUSI NESS CONCERNS AND THAT, | N THE CASE OF BI DS AND
7 OFFERS, AWARDS W LL BE MADE AT REASONABLE PRI CES ON A

8 COWPETI Tl VE BASI S. PARTI AL SET- ASI DES OF TOTAL PROCUREMENT

9 REQUI REMENTS NOT | NVOLVI NG CONSTRUCTI ON SUBJECT TO THE ACT OF
10 MAY 1, 1913 (P.L.155, NO 104), ENTITLED "AN ACT REGULATI NG
11 THE LETTI NG OF CERTAI N CONTRACTS FOR THE ERECTI ON,
12 CONSTRUCTI ON, AND ALTERATI ON OF PUBLI C BUI LDI NGS, " WLL BE
13 CONS| DERED AND APPLI ED WHERE THE CRI TERI A FOR TOTAL SET-
14 ASI DES | S NOT MET, BUT WHERE THE PROCUREMENT | S ECONOM CALLY
15 SEVERABLE | NTO TWO OR MORE PARTS, AND IT IS ANTI Cl PATED THAT
16 ONE OR MORE SMALL FI RM5s HAS THE TECHNI CAL COMPETENCY AND

17 PRODUCTI VE CAPACI TY TO FURNI SH A SEVERABLE PORTI ON OF THE

18 PROCUREMENT AT A REASONABLE PRI CE, THERE SHALL BE A TOTAL

19 SET- ASI DE OF THE SEVERABLE PORTI ON.
20 (2) ALL SET-ASIDES FOR CONSTRUCTI ON CONTRACTS SUBJECT TO
21 THE ACT OF MAY 1, 1913 (P.L.155, NO 104) SHALL BE TOTAL SET-
22 ASI DES.
23 (B) SET- ASI DE RESPONSI BI LI TI ES. - - ALL SET- ASI DE DESI GNATI ONS,
24 TOTAL OR PARTI AL, SHALL BE MADE PRI OR TO THE SCLI Cl TATI ON FOR
25 BIDS AND OFFERS AS REQUI RED BY LAW THE SOLI Cl TATI ON SHALL
26 | DENTIFY THE SMALL BUSI NESS SI ZE STANDARD AND REQUI RE EACH
27 BIDDER OR OFFEROR TO I DENTIFY H' S SI ZE, LARGE OR SVALL, PURSUANT
28 TO THAT STANDARD. |F THERE IS A CONFLICT WTH OTHER PCLI ClI ES,
29 TH' S ACT AND RULES PROMULGATED UNDER THI S ACT, SHALL GOVERN.

30 WHERE FEDERAL MONEY | S USED, FEDERAL LAW SHALL APPLY | F
19830H1128B2889 - 14 -



ACCEPTANCE OF THE MONEY |'S CONDI TI ONED UPON THE UTI LI ZATI ON OF
SVALL FEMALE- OANED AND M NORI TY BUSI NESSES. THE SET- ASI DE

REQUI REMENTS FOR ALL PROCUREMENTS PURCHASED BY THE STATE USI NG
FEDERAL FUNDI NG SHALL BE GOVERNED BY THE FEDERAL AGENCY GRANTI NG
THE FUNDS. DURI NG THE COURSE OF EACH OPERATI NG YEAR, EACH
DEPARTMENT SHALL DESI GNATE NO LESS THAN 15% OF THE TOTAL DOLLAR
AMOUNT OF I TS CONTRACTS AS SVALL ECONOM CALLY DI SADVANTAGED

BUSI NESS SET- ASI DES UNLESS | T CAN BE DETERM NED THAT THI S

© o0 N oo o A~ wWw N P

M NI MUM PERCENTAGE | S UNOBTAI NABLE DUE TO UNAVAI LABI LI TY OF

=Y
o

COVPETENT, RESPONSI BLE SVALL ECONOM CALLY DI SADVANTAGED

=
=

BUSI NESSES. | N THE CASE OF CONSTRUCTI ON CONTRACTS SUBJECT TO THE

=
N

ACT OF MAY 1, 1913 (P.L.155, NO 104), THERE SHALL BE NO

=
w

REQUI REMENT THAT SUBCONTRACTS BE AWARDED TO OR THAT MATERI ALS

H
o

AND SUPPLI ES BE PURCHASED FROM ECONOM CALLY DI SADVANTAGED

=Y
(63}

BUSI NESSES. | N THE CASE OF OTHER CONSTRUCTI ON CONTRACTS, THE

=Y
(e}

TOTAL VALUE OF SUBCONTRACTS AWARDED TO AND MATERI ALS AND

=
\l

SERVI CES PURCHASED FROM ECONOM CALLY DI SADVANTAGED BUSI NESSES

=Y
oo

SHALL BE AT LEAST 15% OF THE TOTAL VALUE OF THE CONTRACT

=
O

WHENEVER PGSSI BLE. I N THE CASE OF ALL OTHER SUBCONTRACTS, THE

N
o

TOTAL VALUE OF CONTRACTS AWARDED TO CERTI FI ED ECONOM CALLY

N
=

DI SADVANTAGED BUSI NESSES FOR SERVI CES SHALL EQUAL AT LEAST 15%

N
N

OF THE TOTAL VALUE OF THE CONTRACT. I N THE CASE OF PROCUREMENT

N
w

OF PROFESSI ONAL SERVI CES | NCLUDI NG, BUT NOT LIM TED TG

N
~

ACCOUNTANTS, ATTORNEYS, MEDI CAL DOCTORS, ARCHI TECTS, DENTI STS,

N
(63}

SURVEYORS AND ENG NEERS, CONTRACTS MAY BE AWARDED AFTER

N
(e}

SELECTI ON THROUGH NEGOTI ATI QN, OR BY OTHER APPROPRI ATE MEANS,

N
~

BUT I N NO EVENT SHALL THE VALUE OF THE CONTRACTS AWARDED TO

N
oo

ECONOM CALLY DI SADVANTAGED BUSI NESSES BE LESS THAN 15% OF THE

N
(o]

TOTAL VALUE OF SUCH CONTRACTS. UNDER NO Cl RCUMSTANCES SHALL AN
30 ECONOM CALLY DI SADVANTAGED BUSI NESS BE ELI G BLE FOR A SET- ASI DE
19830H1128B2889 - 15 -
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IF IT IS NOT A SMALL BUSI NESS.
Section 6 7. Surety authorization. <—
(a) Conmttee as surety.--The conmittee as surety may
exercise all rights and powers authorized by the Insurance
Conmmi ssi oner to execute construction contract bonds as surety
but shall not be subject to any requirenments of the surety
conpany.
(b) Conmittee to nake rules and establish procedures.--The
commttee shall nake rules, establish procedures for application
for construction contract bonds by mnority contractors and
review in accordance with the foll ow ng:
(1) The rules of the commttee shall provide that an
econoni cal | y di sadvant aged contractor shall have been denied
a bond by two surety conpanies in order to nake an
application for a bond to the board.
(2) The rules established by the committee shall require
a contractor to pay a premiumfor a bond to be established by
the conmttee, WH CH PREM UM SHALL BE APPROXI MATELY EQUAL TO <—
PREM UMS CHARGED OTHER CONTRACTORS BY SURETY COWPANI ES, but
it shall not exceed 2% of the penal sum of the bond. Al
prem uns collected shall be paid into the Econom cally
D sadvant aged Snal | Busi ness Contract Bondi ng Speci al
Account .
(3) The Insurance Comm ssioner shall provide technical
and professional assistance to the cormmittee s AS <—
appropri at e.
Section # 8. Cash flowdifficulties. <—
To alleviate the cash flow difficulties that arise from
present paynent practices which penalize those small businesses

owned by economi cal ly di sadvant aged persons firns whose cash

19830H1128B2889 - 16 -
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flowis negatively affected by extended paynent or receivables,
the commttee shall be enpowered to require and enforce the
foll ow ng paynent practices:
(1) Once a contract has been let through the provisions
of this act, and the delivery pursuant thereto, of goods and
servi ces made, the purechasing—entity DEPARTMENT shall nake or <—
aut horize the i medi ate paynent of 15% of the total dollar
val ue of such contract. THE CONTRACTOR SHALL MAKE OR <—
AUTHORI ZE THE SAME PAYMENT SCHEDULE FOR | TS SUBCONTRACTORS
(2) Wen the delivery of goods and services are to
extend beyond the 30-day period, the purehasing—entity <—
DEPARTMENT shal | devi se paynent schedules that will allow for <—
i mredi at e paynment of 15% of the total contract price upon
conpl etion of 15% of the contracted goods LESS ANY RETAI NAGE <—
W THHELD. THE CONTRACTOR SHALL MAKE OR AUTHORI ZE THE SAME
PAYMENT SCHEDULE FOR I TS SUBCONTRACTORS.
(3) The above paynent practices will take effect only
after it has been determ ned that such goods and services
have been provided in accordance with the provisions of the
contract and to the satisfaction of the purchasing—entity <—
DEPARTMENT. <—
Section 8 9. Creation of Econom cally Di sadvantaged Smal | <—
Busi ness Contract Bondi ng Speci al Account.
(a) Account established.--An Econom cally Di sadvant aged
Smal | Busi ness Contract Bondi ng Special Account is established
in the State Special Revenue Fund, which will consist of noneys
deposited or credited as foll ows:
(1) Al premuns charged and coll ected, all noneys
recovered follow ng defaults and any ot her noneys obtai ned

shall be adm nistered by the commttee.

19830H1128B2889 - 17 -
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(2) Al noneys in the fund shall be held by the
conmttee in trust.
(b) Special account established.--An Economcally
D sadvant aged Smal | Busi ness Contract Bondi ng Program
Adm ni strative Special Account is established in the State
Speci al Revenue Fund, consisting of all noneys appropriated to
the account. Al expenses of the commttee in carrying out the
pur pose of this section shall be paid fromthis account.
Section 9 10. Solicitation of bids. <—
Each departnent er—ether—instrurentality—of the Comrmonwealth  <—
shall be responsible for carrying out the policies of this act
and to the extent consistent with the best interests of the
Commonweal t h:

(1) attenpt to locate additional qualified smal
econoni cal | y di sadvant aged busi ness suppliers by al
appropriate nethods, particularly where only a |imted nunber
of small econom cally di sadvant aged busi ness concerns are on
bi dder's |ists;

(2) give wide publicity to Commonweal t h purchasi ng
pr ocedur es;

(3) publicize proposed procurenents by use of advance

notices or other appropriate nethods;

4} i nelud ] bliched | Lified ol -
busi i t he_bi-dder'stists:
5> (4) send solicitation to all firnms on the
appropriate |list, except that where | ess than a conplete |ist
is to be used, at |least a pro rata nunber of snal
econoni cal | y di sadvant aged concerns shall be solicited; and
6} (5) where feasible, divide proposed procurenent of <—

suppl i es and services as to:

19830H1128B2889 - 18 -
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(i) permt bidding on quantities relative to the
capability and capacity of the qualified business
entrepreneur;

(ii) permt the maximumtine practicable for
preparati on and subm ssion of bids, proposals or
guot ati ons; and

(ti1) permt and establish delivery schedul es and
paynment procedures which will encourage qualified
busi ness partici pation.

Section 26 11. Small business set-asides; advertisenent; <—
cancel | ati on.

(a) Designation to be advertised.--Each departnent er—ether <—
Fastrurental-ty—of theCommonwealth authorized to contract for
bui | di ngs, hi ghways, comrodities, equipnent, supplies or
services shall, upon designation of a business set-aside, as
determ ned by the eemmttee DEPARTMENT, include that designation <—
in the advertisenent for bids in the Pennsylvania Bulletin and
ot her nedia used to solicit bids.

(b) Invitations to bid shall be confined to certain
busi nesses.--1n the case of contracts designated as a busi ness
set-aside, invitations to bid shall be confined to snal
econoni cal | y di sadvant aged busi nesses and bids from ot her
busi nesses shall be rejected. The contract shall be awarded to
t he | owest responsi bl e bidder anong such busi nesses in
accordance with the rules and regul ati ons for purchasing
pronmul gated by the commttee. Awarding of contracts to
busi nesses under this act is subject to the other statutes
governing State procurenent and all rules pronul gated
t hereunder, including 16 Pa. Code Ch. 49 (relating to contract

conpliance), except as altered by this act and the regul ations

19830H1128B2889 - 19 -
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pronul gat ed +A—+ts—admnistration THEREUNDER. <—
(c) Set-aside may be cancelled.--In the event the depart nment
or other instrunmentality of the Commonwealth soliciting a bid
finds, in conjunction with the commttee, that responsive
conpetitive bids at reasonable prices were not obtained as a
result of the business set-aside solicitation, or that bids
t hereof were received only fromfirnms denonstrated not to be
responsi bl e or prequalified, the set-aside may be cancel |l ed by
t he eermttee DEPARTMENT, | N ACCORDANCE W TH PROCEDURES <—
ESTABLI SHED BY THE COMM TTEE, and may be readvertised on an
unrestricted basis.
Section 4% 12. Annual report. <—
The comm ttee shall make an annual report of operations to
the General Assenbly and the Governor within 90 days after the
end of each fiscal year. It is intended that the report indicate
t he progress being done toward achieving the objectives of this
act, particularly an evaluation of the inplenmentation of the
State econom cal | y di sadvantaged smal | busi ness procurenent
policies during the preceding fiscal year. The conmittee's
report shall recommend any anmendnents to this act which, in
their opinion, the conmttee finds necessary and proper to
fulfill the original legislative intent of this act. The report
shall identify businesses within this State which have done
busi ness, have expressed interest in doing business or are
capabl e of doing business with the State for the preceding
fiscal year according to:
(1) the types of goods purchased, services provided and
construction and mai ntenance contracts awar ded;
(2) the nunber of businesses within each category

determned to be a snall busi ness and a busi ness dom nant in

19830H1128B2889 - 20 -
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its field of operation and the criteria used to determne a

busi ness as a snmall business or a business domnant inits

field within each category;

(3) the nunber of snmall econom cally di sadvant aged

busi nesses within each category of which nore than 50% of the

voting share or interest is held by individuals, the majority

of whom are economi cal ly di sadvant aged; and

(4) the reporting data shall also include figures

qual i fying contract awards to small firnms which resulted from

busi ness set-asides, both total and partial, and the nunber

of defaults or failures experienced by such which were

awar ded set-asides under this act.
Section 42 13. Penalties. <—

If any departnent or individual fails to conply with the
provisions of this act or with the regul ations of the commttee,
the commttee is enpowered to petition the Conmonweal th Court
for a judicial order to enforce conpliance. Intentional
violations of this act or regul ati ons devel oped hereunder shal
subj ect the violators to a fine maxi num of which is $5,000
payabl e to the special accounts created in section 8 9. <—
Section 43 14. Sunset provisions. <—

The provisions of this act shall expire five years after the
effective date hereof unless extended by specific reenactnent of
the General Assenbly. The report shall be used to determne the
degree to which the Cormonweal th has made progress to correct
t he di sparages between ot her busi nesses and those owned by
econoni cal | y di sadvant aged persons. It should use this report to
determne if the goal has been acconplished or to reconmend
term nation of this act.

Secti on 44 15. Ef fecti ve date. <—
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t ake effect rmwrediately— IN 120 DAYS.
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