PRI NTER S NO. 86

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 85 T

| NTRODUCED BY DeVERTER, KOMALYSHYN, MADI GAN, VROON AND
L. EE SMTH JANUARY 19, 1981

REFERRED TO COVM TTEE ON | NSURANCE, JANUARY 19, 1981

OCO~NOUITARWNE

AN ACT

Amendi ng the act of July 31, 1968 (P.L.738, No.233), entitled
"An act relating to establishnment of an Industry Pl acenent
Facility to make avail abl e basic property insurance agai nst
fire and other perils for residential and business properties
| ocated in certain areas of the Comonweal th of Pennsylvani a
t hrough the cooperative efforts of the Conmonweal th and the
private property insurance industry; providing for a sharing
by the Conmonweal th of insured | osses resulting fromriots
and other civil disorders through the formation of the
Pennsyl vania Civil Di sorder Authority; |evying an assessnent
on all policies of basic property insurance witten in the
Commonweal t h; and conferring powers and inposing duties upon
t he I nsurance Comm ssioner and upon certain property
insurers,” further providing for the availability of
i nsurance, the types of insurance and the nethods of
provi di ng said insurance.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. The title and clauses (1) and (2) of section 102,
act of July 31, 1968 (P.L.738, No.233), known as "The
Pennsyl vania Fair Plan Act," are anmended to read:
AN ACT
Rel ating to establishment of an Industry Placenent Facility to

make avail abl e basic property insurance and honeowners
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insurance against fire and other perils for residential and
busi ness properties located in [certain areas of] the
Commonweal t h of Pennsyl vani a through the cooperative efforts
of the Commonweal th and the private property insurance
i ndustry; providing for a sharing by the Commonweal t h of
insured |losses resulting fromriots and other civil disorders
t hrough the formati on of the Pennsylvania G vil Disorder
Aut hority; levying an assessnent on all policies of basic
property insurance witten in the Comonweal t h; and
conferring powers and inposing duties upon the Insurance
Commi ssi oner and upon certain property insurers.
Section 102. Purposes.--The purposes of this act are:
(1) To encourage stability in the property insurance market
for property located in [urban areas of] this Comonwealt h;

(2) To encourage nmaxi num use, in obtaining basic property

and honeowners i nsurance, as defined in this act, of the nornal

i nsurance market provided by the private property insurance
i ndustry;

* x *

Section 2. Causes (2), (4), (5 and (7) of section 103 of
the act are anmended and cl auses are added to read:

Section 103. Definitions.--As used in this act, unless the
cont ext otherw se requires:

* x *

(2) "Basic property insurance" means insurance agai nst
direct loss to real or tangible personal property at a fixed
| ocation caused by perils defined and limted in the standard
fire policy prescribed in section 506 of the act of May 17, 1921
(P.L.682, No.284), known as "The Insurance Conpany Law of 1921,"

and in the extended coverage endorsenent approved by the
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conmi ssi oner pursuant to section 354 of the act, and such
vandal i sm malicious mschief, burglary, theft, or such other
cl asses of insurance as may be determ ned by the Industry

Pl acement Facility with the approval of the conm ssioner. Such

i nsurance shall include honeowners insurance coverage, but shal

not include insurance on notor vehicle, farm or such
[ mnuf acturing] other risks as nay be excluded by the

conmi ssi oner ;

(2.1) "Honeowners insurance" neans policies of insurance

filed by the facility and approved by the comm ssi oner which

shall be an actual cash val ue policy providing a conbi nati on of

coverages for fire, extended coverage, vandali sm and nali ci ous

m schief, burglary, theft and personal liability as applicabl e

to habitati onal properties: Provided, however, That other types

of honeowners or tenants policies may be i ssued by the facility

subj ect to concurrence by the board of directors and approval by

t he conm Ssi oner.

* * %

[(4) "Urban area"” nmeans any nunicipality of the Commonweal t h
having a blighted, deteriorated or deteriorating area (i) which
the Secretary of the Departnment of Housing and Urban Devel opnent
of the United States has approved as eligible for an urban
renewal project; or (ii) which has been designated as an urban
area by the Industry Placenent Facility with the approval of the
commi ssi oner; |

(5) "Premiunms witten" means gross direct prem uns charged

on all policies of honeowners insurance and on all other

policies of basic property insurance and the basic property

i nsurance conponents of all multiple peril policies, except

farmowners nultiple peril policies, covering property in this
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Commonweal th less all prem unms and dividends returned to
pol i cyhol ders and the unused or unabsorbed portions of prem um
deposi ts;

* x *

[(7) "Municipality" nmeans any city, borough, incorporated
town or township established in the Cormonweal t h of
Pennsyl vani a; ]

* * %

(10) "Honeowners insurance coverage" neans a single nultiple

peril insurance contract for the owner of a private dwelling

structure occupi ed by not exceeding four famlies, including the

owner whi ch provi des coverage agai nst | oss of or danage to the

bui | di ng and personal property of the owner fromspecifically

nanmed perils, including coverage for the owner against liability

i mposed by | aw ari sing out of the ownershi p, nmai ntenance and use

of the insured prenises as may be approved by the conni ssi oner.

(11) "Farnm neans an active agricultural or dairy enterprise

earning five thousand dollars ($5,000) or nore in gross incone

in any cal endar vyear.

Section 3. Sections 201, 202 and 203 of the act are anended
to read:
Section 201. Industry Placenent Facility.--(a) Menbership.

Each insurer which is licensed and authorized to wite and is

engaged in witing within this Cormonweal th, on a direct basis,
basi ¢ property insurance or any conponent thereof contained in a
mul tiple peril policy, including homeowners and comerci al
multiple peril policies, shall participate in the Industry

Pl acement Facility, [as hereinafter described,] hereinafter

referred to as "facility" as a condition of its authority to

wite such kinds of insurance within this Commpnweal th. O her
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i nsurers may beconme nenbers provided they are eligible
unlicensed insurers under the act of January 24, 1966 (1965
P.L. 1509, No.531).

(b) Purposes. The purposes of the facility shall be twofold,
as nore fully set forth in this article:

(1) To formulate and adm ni ster, subject to the approval of
t he comm ssioner, a plan assuring fair access to insurance
requirenents (Fair Plan) in order that no eligible property in

[urban areas] this Commobnweal th shall be denied basic property

i nsurance [through the normal insurance market provided by the

private property insurance industry,] and if an eligible

habi tati onal property, such honeowners i nsurance as may be

offered by the facility, except after a physical inspection of

such property and a fair evaluation of its individual
underwiting characteristics; and

(2) To [formulate and] admi nister the plan so that nenbers

of the facility shall share equitably the responsibility for

i nsuring such property subject to the approval of the

conmmi ssioner[, a reinsurance arrangenent whereby the nmenbers of
the facility shall share equitably the responsibility for
insuring property in urban areas which is insurable but for

whi ch basic property insurance cannot be obtai ned through the
normal insurance market].

(c) Oganization. Wthin forty-five days follow ng the
effective date of this act, the [Industry Placenent Facility]
facility shall submt to the comm ssioner for his review a
proposed plan of operation of the facility, consistent with the
provi sions of this act and the purposes of the facility, which

shall provide for the [Fair Plan, the reinsurance arrangenent,

and the] econonical and efficient adm nistration of the
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facility, including, but not limted to, nanagenent of the
facility, prelimnary assessnent of all nmenbers for initial
expenses necessary to commence operations, establishnment of
necessary facilities within this Commonweal t h, assessnent of

menbers to defray | osses and expenses, commi ssion arrangenents,

reasonabl e underwriting and eligibility standards and limts of
liability[, acceptance and cession of reinsurance, and
procedures for determ ning anmounts of insurance to be provided].

The plan of operation shall be subject to approval by the
commi ssioner and shall take effect ten days after having been
approved by him I|f the comm ssioner disapproves the proposed
pl an of operation, the facility shall within fifteen days submt
for review an appropriately revised plan of operation and, if
the facility fails to do so, or if the revised plan so filed is
unaccept abl e, the conm ssioner shall pronul gate a plan of
oper ati on.

(d) Amendnment of Plan of Operation of Facility. The facility
shall, onits own initiative, subject to prior approval by the
conmi ssioner, or at the direction of the conmm ssioner, anend the
pl an of operation.

(e) Admnistration. (1) The facility shall be governed by a
board of [seven] twelve directors, [elected annually by the
menbers of the facility. Each nmenber of the facility shall be
allotted votes bearing the same ratio to the total nunber of
votes to be cast as its degree of participation in the facility
bears to the total participation. Pending the determ nation of
the degree of participation of the nmenbers in the facility, each
menber of the facility shall be allotted votes bearing the sane
ratio to the total nunber of votes to be cast as each nenber's

witten prem um on basic property insurance during cal endar year

19810H0085B0086 - 6 -
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1967 bears to the statewide total witten prem um for basic
property insurance during such year. The first board shall be
el ected at a neeting of the nmenbers or their authorized

representatives.] selected as follows: (i) eight nenbers of the

board shall be nenbers of the facility el ected annually by the

menbers of the facility whose votes shall be wei ghed in

accordance with the nenber's premumwitten for the second

precedi ng cal endar year, (ii) four public nenbers shall be

appoi nted annually by the Governor. Such public menbers shall be

i ndi vi duals who are not enpl oyed by, or otherwi se affiliated

with, insurers, insurance agents, brokers, producers, or other

entities of the insurance industry, except they may be

pol i cyhol ders.

(2) Any vacancy on the board shall be filled by a vote of

the other directors, except that public nenber vacanci es shal

be filled by the Governor.

(3) If at any time the nmenbers fail to elect the required

nunber of directors or a nonpublic nenber vacancy remains

unfilled for nore than [fifteen] thirty days, the comm ssioner

may appoint the directors necessary to [constitute a full board]

fill such vacanci es.

(f) Participation. Al menbers of the facility shal
participate in its expenses and in its [profits and | osses]

operating results (or in such categories thereof as may be

separately established by the facility) in the proportion that
the premuns witten [(as herein defined, but excluding that
portion, if any, of premuns which is attributable to the

rei nsurance arrangenent mai ntained by the facility)] by each
such menber during the second precedi ng cal endar year bear to

the [aggregate] premiunms witten in this Conmonweal th by al
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menbers of the facility. Such participation by each nmenber in
the facility shall be determ ned annually by the facility on the
basis of [such] premiuns witten during the second preceding

cal endar year as disclosed in the annual statenents and ot her
reports filed by the nmenber with the comm ssioner.

(dg) Recoupnent. The plan of operation shall provide a

met hod wher eby nenbers nay recoup operating | osses incurred by

the facility after the effective date of this anendnent. In

order to recoup such operating | osses, the plan of operation

shall provide for the cal cul ati on of the anount whi ch may be

added or applied to all direct witten prem uns for basic

property and honeowners i nsurance covering property located in

this Conmonweal t h.

Section 202. Fair Plan. The Fair Plan shall [contain
provi sion] provide that: (1) Any person having an insurable

interest in eligible real or tangible personal property at a
fixed location [in an urban area], his representative, an

i nsurance agent or broker, or an insurer, nmay request the
facility for an inspection of the property by representatives of
t he I nspection Bureau, such inspection to be without cost to the
applicant for insurance. [The request for such inspection need
not be nmade in witing.] No such risk shall [be witten at

surcharged rates or] be denied i nsurance coverage for basic

property or honeowners insurance by [an insurer] the facility

unl ess such [an] inspection has first been made.

(2) The [plan of operation of the Inspection Bureau, the]
manner and scope of the inspection, and the formof the
i nspection report, which shall include, but need not be limted
to, pertinent structural and occupancy features as well as the

general condition of the building [and surroundi ng structures]

19810H0085B0086 - 8 -
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and/or its contents, shall be prescribed by the [Industry

Pl acement Facility] facility subject to the approval of the
conmi ssi oner .

(3) Pronptly after the request for inspection is received by
the facility, [if no policy has been issued,] the inspection
shall be nmade, a witten inspection report prepared, and such
report filed with the [insurer or insurers, if any, designated
by the applicant] facility; a copy thereof shall be made
avai lable to the applicant or to his representative upon
request. [If no insurer has been designated by the applicant,
the facility shall proceed as in clause (7) bel ow.]

(4) After the inspection report is received by [an insurer]

the facility, it shall pronptly determine if the risk neets

reasonabl e underwriting and eligibility standards at the

applicable premiumrate, including approved [surcharges] charges
for physical characteristics[, and shall pronptly return to the
I ndustry Placenent Facility the inspection report and provide an
action report setting forth:

(1) the amount of coverage it agrees to wite, and if the
insurer agrees to wite the coverage with an approved surcharge,
the i nmprovenents necessary before it will provide coverage at an
unsur charged prem um rat e;

(i1i) the anbunt of coverage it agrees to wite if certain
i nprovenents to the property specified in the action report are
made; or

(ti1) the specific reasons for which it declines to wite
coverage. The inspection report and the action report shall be

kept on file with the facility].

Provided there is no unpaid prenm umdue fromthe appli cant

for prior insurance on the property and, if the risk neets such

19810H0085B0086 - 9 -
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standards, the facility shall pronptly offer to insure the risk

and provide to the applicant, or his representati ve, the rates,

prem uns and descri pti on of physical characteristics, if any,

causi ng addi ti onal charge.

If the risk fails to meet such standards, the facility shal

pronptly advise in witing, the applicant or his representative,

of such failure and the reasons therefor.

Each i nspection report and the action report shall be kept on

file with the facility for a reasonabl e period of tine.

If the [insurer] facility declines the risk or agrees to
wite it on condition that the property be inproved as
specified, the [insurer] facility shall[, at the tinme of
returning the inspection and action reports to the facility,
send a copy of both reports to the applicant for insurance. The
insurer shall] advise the applicant at [the] that tinme [of
sending the reports to hin] of [his] the right to appeal such

determ nation to the comm ssioner and the facility shall advise

the applicant or his representative of the neans [by which] to

initiate such an appeal.

[ The Inspection Bureau shall submit to the comm ssioner
periodic reports setting forth information by individual
i nsurers including the nunber of risks inspected under the plan,
t he nunber of risks accepted, the nunber or risks conditionally
accepted and reinspections nade, the nunber of risks declined,
and such other information as the conm ssioner nay request. ]

(5) Al policies witten [pursuant to the Fair Plan] by the

facility shall be pronptly witten after inspection or

rei nspection and paynent of prem um and shall be separately
coded so that appropriate records nay be conpiled for purposes

of ratemaking, perform ng |oss prevention and ot her studies of
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the operation of the Fair Plan.

[(6) If any single insurer will underwite only a portion of
the full insurable value of the property, the Industry Placenent
Facility shall assist the owner and his agent or broker in
obtai ning the renmai ni ng coverage from ot her nenbers of the
facility, except to the extent that deducti bl es, percentage
partici pation clauses, and other accepted underwiting devices
are needed to neet special problens of insurability.

(7) If no insurer to which an inspection report has been
forwarded pursuant to clause (3) above agrees pronptly to
provi de basic property insurance for the property in question,
or if no insurer has been designated by the applicant, the
facility shall take appropriate action to ascertain whether any
menber of the facility will provide basic property insurance for
t he subject property at the applicable premumrate, including
approved surcharges for physical characteristics.]

(8) (i) No insurer shall direct any agent or broker or other
producer not to solicit business through the Fair Plan, and no
agent, broker or other producer shall be penalized in any way by
an insurer for submtting applications for insurance to [it
under] the Fair Plan.

[(i1) Records of insurance procured under the Fair Plan
shall be maintai ned separate from other records of an agent's or
broker's business conducted with an insurer.]

(9) [Witten] Wien witten notice [will be given to any

pol i cyhol der at |east twenty days prior to the] of cancellation

or nonrenewal [of any risk] is given or required to be given to

any policyhol der concerning any property eligible under the Fair
Plan [(except in the case of nonpaynent of prem um or evidence

of incendiarisn), and the insurer shall, in the notice of

19810H0085B0086 - 11 -
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cancel l ati on or nonrenewal, explain to the policyhol der the
procedures for obtaining an inspection under the plan.] such

noti ce shall include a statenent advising the policyhol der of

the availability of basic property and honeowners insurance

t hrough the Fair Pl an.

(10) No agent or broker shall be permtted to refuse [an] a

urban area] if he is licensed to wite [and is actively engaged

in witing such] basic property and honeowners i nsurance.

(11) A cooperative and continuing public education program
shall be undertaken by the Pennsylvani a | nsurance Depart nent,
the [Industry Placenent Facility] facility, and the nenbers of
the facility to assure that the Fair Plan is given adequate
publicity.

(12) The facility shall anend, with the approval of the

conmi ssioner, its plan of operation to i npl enent procedures

wher eby honeowners i nsurance coverage becones avail abl e t hrough

the facility. However, the rate of structure of any such

polici es of honeowners i nsurance shall be approved by the

commi ssi oner and shall be no | ess than, and, for the actual cash

val ue honeowner's policies for three yvears foll owi ng the

anendnent of the plan to provide for honeowner's insurance

coverage no nore than, those rates filed for equival ent policies

by the principal rating organi zati on. Such plan shall be

submtted by the facility to the conm Ssi oner as soon as

practical, but in no event |ater than one hundred ei ghty days

fromthe effective date of this anendatory act.

Section 203. Distribution of Risks.--(a) The facility shal

have the power, [on behalf of its nmenbers--] in accordance with

the plan of operati on approved by the conm SSi oner:

19810H0085B0086 - 12 -



(1) [to direct one or nore of its menbers] to issue policies

of basic property and honeowners insurance [to applicants;]

covering eligible risks; and

(2) [to assume reinsurance fromits menbers; and] to coll ect

prem uns, pay | osses, allocate profits or | osses and ot herw se

act in a responsi ble manner to fulfill the purposes of this act.

[(3) to cede reinsurance.

(b) Any nenber of the facility may cede to the facility
basi c property insurance covering property in urban areas, to
the extent and on the terns and conditions set forth in the plan
of operation of the facility.

(c) If the facility has been unable to obtain basic property
i nsurance for any property through the voluntary action of its
menbers pursuant to section 202 above, it shall pronptly
det er m ne:

(1) whether the property is insurable (environnmental hazard,
bei ng any hazardous condition that m ght give rise to | oss under
an insurance contract but which is beyond the control of the
property owners, shall not be considered by the facility in
determ ning insurable condition); and

(2) whether there is any unpaid prem um due fromthe
applicant for prior insurance on the property.

If the facility determ nes that the property is insurable and
that no such unpaid premiumis due, it shall pronptly cause one
or nore of its nmenbers to issue a policy or policies of basic
property insurance at the applicable premumrate, including
approved surcharges for physical characteristics, in the ful
i nsurabl e value of the property, for a termof one year, subject
to total reinsurance of such risk by the facility.]

Section 4. Section 204 of the act is repeal ed.

19810H0085B0086 - 13 -



Section 5. Sections 205, 206, 207 and 208 of the act are
amended to read:

Section 205. Rules; Regulations.--(a) The commi ssioner may
pronmul gate rules and regul ations to assure the successful

operation of the facility, [including the Fair Plan] which shal

i ncl ude recoupnent of operating |osses, and as may be necessary
for the admnistration of this article.

(b) The operation of the [Inspection Bureau and the Industry
Pl acement Facility] facility shall at all tines be subject to
t he supervision and regul ati on of the comm ssioner. The
conmmi ssi oner, or any person designated by him shall have the
power of visitation of and exam nation into such operations at
any time in the discretion of the conm ssioner. In connection
therewith, the conm ssioner shall have the powers granted him by
section 216 of the act of May 17, 1921 (P.L.789, No.285), known
as "The I nsurance Departnent Act of one thousand nine hundred
and twenty-one," and the expenses of such exam nation shall be
borne and paid as therein provided.

Section 206. Annual and Other Statenents.--The [Inspection
Bureau and the Industry Placenment Facility] facility shal
[each] file with the comm ssioner annually on or before the
first day of March a statenent which shall contain infornmation
with respect to its transactions, condition, operations and
affairs during the preceding year. Such statenent shall contain
such matters and information as are prescri bed by the

conmmi ssioner and shall be in such formas is approved by him

The comm ssioner may at any tine require [each such

organi zation] the facility to furnish himw th additional
information with respect to its transactions, condition,

operations and affairs or any matter connected therew th which
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he considers to be material and which will assist himin
eval uating the scope, operation and experience of [such

organi zation] the facility.

Section 207. Privileged Conmuni cati ons and Absence of

Liability for Inspection.--There shall be no liability on the

part of, and no cause of action of any nature shall arise
agai nst [insurers, the Inspection Bureau,] the [Industry

Pl acement Facility] facility, or their [agents] representatives

or enpl oyes, or the conmm ssioner or his authorized

representatives: (i) for an inspection on the basis that such

i nspection or report thereon failed to disclose or renedy a risk

of personal injury or property damage to the applicant insured

or _any third person; or (ii) for any statenments made in good

faith by themin any [reports] report or [comrunications]

communi cation concerning the property to be insured, or at the

time of any [hearings] hearing conducted in connection
therewith, or in the findings required by the provisions of this
article. The inspection reports and conmuni cati ons of the
I nspection Bureau and the [Industry Placement Facility] facility
shall not be considered public docunents.

Section 208. Appeals; Judicial Review --(a) Any applicant
for insurance [and any affected insurer] nmay appeal to the
commi ssioner within thirty days after any ruling, action or
deci sion by [or on behalf of] the [Inspection Bureau or Industry
Pl acement Facility] facility. After a hearing upon not |ess than
ten days' witten notice to the aggrieved person and the [bureau
or] facility, the comm ssioner shall issue an order approving
the action or decision appeal ed from disapproving such action
or decision, or directing the [bureau or] facility to give

further consideration to the matter.
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(b) Al hearings held by and all orders and deci si ons nmade
by the conm ssioner pursuant to this article shall be subject to
the provisions of [the act of June 4, 1945 (P.L.1388), known as
the "Adm nistrative Agency Law, " including the provisions

therein for judicial review ] Title 2 of the Pennsylvani a

Consol i dated Statutes (relating to adm ni strative | aw and

pr ocedure).

Section 6. Section 502 of the act, anended Cctober 7, 1975
(P.L.370, No.104), is anended to read:

Section 502. Effective Date.--(a) This act shall take
ef fect upon the effective date of the establishnent of the
Federal reinsurance facility.

(b) (1) [Policies issued pursuant to the direction of and
ot her obligations incurred by the Industry Placenent Facility]

The facility, the policies issued by it and the plan of

operation shall continue to exist and shall not be inpaired by

the term nation of the Federal reinsurance facility and such
I ndustry Placenent Facility [shall be continued for the purpose
of servicing such policies and perform ng such obligations] or

the inability of any facility nenber to obtain Federal riot

rei nsurance for risks located in the Commpbnweal t h;

(2) Al bonds issued and ot her obligations incurred by the
Pennsylvania Civil Di sorder Authority shall not be inpaired by
the term nation of the Federal reinsurance facility and such
authority shall be continued for the purpose of servicing such
bonds and perform ng such obligations; [and]

(3) The collection of the basic property insurance
assessment shall termnate as provided in section 405 of this
act; and

(4) This act shall not be construed to effect, limt or
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inmpair the rights of any party under section 5(a)(9) of the act

of July 22, 1974 (P.L.589, No.205), known as the "Unfair

1
2
3 Insurance Practices Act."
4

Section 7. This act shall take effect in 60 days.
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