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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
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AN ACT
Providing for the regulation of structure setbacks in bl uff
recessi on hazard areas throughout the Conmonwealth to limt
property damage and shoreli ne erosion recession, inmposing
duties and conferring powers on the Departnent of
Envi ronnent al Resources and mnunicipalities, providing for
penal ti es and enforcenent.
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7 The General Assenbly of the Conmonweal th of Pennsyl vani a

8 hereby enacts as foll ows:

9 Section 1. Short title.

10 This act shall be known and may be cited as the "Bl uff

11 Recession and Setback Act."

12 Section 2. Purpose and policy.

13 The policy and purpose of this act is to:

14 (1) Encourage pl anning and devel opnment in bluff areas
15 which is consistent with sound | and use practi ces.

16 (2) Protect people and property in bluff areas fromthe
17 dangers and danage associated with the inevitable recession
18 of bluffs.

19 (3) Prevent and elimnate urban and rural blight which
20 results fromthe damages of bluff erosion and recession.
21 (4 Mnimze the expenditure of public and private funds
22 for shoreline protection and bluff stabilization structures
23 and activities.
24 (5) Authorize a conprehensive and coordi nated programto
25 regul ate devel opnent activities through the use of setback
26 ordi nances in bluff recession hazard areas, designed to
27 preserve and restore the natural ecol ogical systens, and to
28 prevent continuing destruction of private property and
29 structures.
30 (6) Encourage | ocal adm nistration and nanagenent of
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bluffs consistent with the Conmonweal th's duty as trustee of

natural resources, and the people's constitutional right to

the preservation of the natural, scenic, aesthetic and

hi storic val ues of the environnent.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have, unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

"Bluff." Any high bank or bold headl and with a broad,
preci pi tous, al nost perpendicul ar, sonmetinmes rounded cliff face,
overl ooking a | arge body of water.

"Bluff line." The edge or crest of the bluff.

"Bluff recession.” The |loss of material along the bluff face
caused by the direct or indirect action by one or a conbination
of groundwat er seepage, water currents, w nd generated water
waves or high water |evels.

"Bl uff recession hazard area.” An area or zone where the
rate of progressive bluff recession creates a substantial threat
to the safety or stability of nearby or future structures or
utility facilities.

"Bl uff setback ordi nance and regul ations.” Building codes,
zoni ng ordi nances, subdivision regul ations, health regul ati ons,
speci al purpose ordi nances, and other applications of the police
power, which provide standards for the |location of structures
and facilities in bluff recession hazard areas.

"Departnment.” The Departnent of Environnmental Resources of
t he Commonweal t h of Pennsyl vani a.

"Devel opnment ":

(1) The inprovenent of one |lot or two or nobre contiguous

lots, tracts or parcels of |land for any purpose invol ving:
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(i) a group of two or nore buildings; or

(ii) the division or allocation of |and or space
bet ween or anobng two or nore existing or prospective
occupants by means of, or for the purpose of streets,
common areas, |easeholds, condom niuns, building groups
or other features.
(2) A subdivision of Iand.

“"Municipality.” A city, borough, town or township, or any
county or other governmental unit when acting as an agent
t hereof, or any conbination thereof acting jointly.

"Person.” An individual, partnership, public or private
associ ation or corporation, firm trust estate, nunicipality,
governmental unit, public utility or any other |legal entity
what soever which is recogni zed by | aw as the subject of rights
and duties. Wenever used in any section prescribing or inmposing
a penalty, the term "person” shall include the nenbers of a
partnership, the officers, nenbers, servants and agents of an
associ ation, officers, agents and servants of a corporation, but
shal | exclude any departnment, board, bureau or agency of the
Conmonweal t h.

"Structure.” Any man-made object having an ascertai nabl e
stationary location on or in |land or water, whether or not
affixed to the | and.

"Structure life span.” The useful life of the structure
consi dering both econom ¢ and physical factors.

"Substantial inprovenment.” Any repair, reconstruction or
i mprovenent of a structure, the cost of which equals or exceeds
50% of the market value of the structure either:

(1) before the inprovenent or repair is started; or

(2) if the structure has been danaged, and is being
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restored, before the damage occurred or any repairs,

reconstructions or inprovements of a structure occurring over

a five-year period, the aggregate cost of which equals or

exceeds 50% of the market value of the structure either:

(1) before the first inprovenent or repair is
started; or
(i) if the structure has been damaged, and is being
restored, before the damage occurr ed.
For the purposes of this definition "substantial inprovenent” is
considered to occur when the first alteration of any wall,
ceiling, floor or other structure part of the building
conmences, whether or not that alteration affects the external
di mensi ons of the structure. The term does not, however, include
any project for inprovenent of a structure to conply with
existing State or local health, sanitary or safety
speci fications which are solely necessary to assure safe |iving
conditions; or any alterations of a structure listed on the
Nat i onal Regi ster of Historic Places or a State inventory of
hi stori c pl aces.
Section 4. Designation of areas with bluff recession hazards.

(a) The departnment shall conduct studies necessary to
identify areas in the Commonweal th subject to bluff recession
hazar ds.

(b) The department shall notify the chief executive officer
of each municipality which is tentatively identified as
cont ai ning one or nore areas subject to bluff recession hazards.
Each such municipality shall be invited to submt within 60 days
of notification by the departnment any technical data or conments
on the proposed identification of a bluff recession hazard. The

departnment shall submt its report, together with the conments
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1 of the affected municipality, to the Environnmental Quality

2 Board.

3 (c) Follow ng receipt of the departnent's report, and after
4 public notice and public hearings, the Environmental Quality

5 Board shall by regulation identify and designate those areas and
6 nunicipalities subject to bluff recession hazards.

7 Section 5. Bluff setback requirenents.

8 (a) In any area designated as having a bl uff recession

9 hazard, no person shall construct, install, or engage in

10 substantial inprovenent to any structure, or any utility

11 facility such as but not limted to water, sewage, electric,

12 gas, oil or telephone facilities, in violation of the bluff

13 setback requirenments established pursuant to this section.

14 (b) The Environnental Quality Board shall, by regul ation,
15 establish mninmmbluff setback requirenments for bluff recession
16 hazard areas. In setting such standards, the board shal

17 consider the applicable bluff recession rates, the appropriate
18 I|ife span of various classes of structures, and other rel evant
19 factors affecting the public safety and bluff stability.
20 Section 6. Muinicipal bluff setback regul ations.
21 (a) Wthin six nonths foll ow ng designation by the
22 Environmental Quality Board of an area and nunicipality subject
23 to bluff recession hazards, each designated rnunicipality shal
24 adopt or anend, and shall inplenment such ordi nances and
25 regulations as are necessary to regulate construction and
26 devel opnment activities in areas subject to bluff recession
27 hazards in a manner consistent with the m ni num bl uff setback
28 requirenments established pursuant to section 5. Such ordinances
29 and regul ations shall require permts for all proposed

30 construction, installation or substantial inprovenent of
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structures, or water, sewage, electric or gas utility services
| ocated in designated bluff recession hazard areas.

(b) The adoption and adm nistration by nunicipalities of
bl uff setback ordi nances and regul ati ons which are necessary to
conply with this act shall be governed by the provisions of the
act of July 31, 1968 (P.L.805, No.247), known as the
"Pennsyl vania Municipalities Planning Code," or other applicable
enabling |l egislation; provided that a nunicipality nmay adopt
bl uff setback ordi nances and regul ations for a bluff recession
hazard area wi thout adopting ordi nances and regul ati ons
governing any other area of the nunicipality, notw thstanding
any provision of the "Pennsylvania Minicipalities Planning Code"
or other applicable enabling |egislation.

(c) No provision of this act shall be construed as in any
way |imting the power of any municipality to adopt nore
restrictive ordi nances, codes or regul ations governing
construction and devel opnment in bluff recession hazard areas
than the m ni mum bl uff setback requirenments established pursuant
to section 5.

Section 7. Departnent oversight of nunicipal conpliance.

(a) The departnent shall review and approve all nunici pal
bl uff setback ordi nances and regul ati ons, and anmendnents
thereto. The departnent shall approve the ordi nances and
regulations if it determnes that they conply with the m ni mum
requirenents of this act. If the departnment di sapproves an
ordi nance or regulation, it shall notify the affected
municipality in witing, stating the reasons for disapproval.

(b) If the departnent fails to either approve or disapprove
an ordi nance or regulation, or anendnent thereto, within 90 days

foll ow ng subm ssion by the nunicipality to the departnent, the
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1 ordinance or regul ation shall be deenmed to be approved.

2 (c) The department shall periodically reviewthe

3 inplenentation and adm nistration by municipalities of bluff

4 setback ordinances and regulations in order to assure

5 coordinated and consistent enforcenent of the setback

6 requirenents established pursuant to this act.

7 (d) Followi ng public notice and public hearing, the

8 Environnental Quality Board shall adopt, and periodically review
9 and anend, regul ations establishing:

10 (1) Criteria and standards for the coordi nated and

11 consi stent enforcenment of bluff setback requirenents by

12 muni ci palities.

13 (2) Requirenents and procedures for the subm ssion,

14 revi ew and approval of rmunicipal bluff setback ordi nances and
15 regul ati ons.

16 (3) Requirenents and procedures for maintenance of

17 records concerning mrunicipal inplenmentation and

18 adm ni stration of bluff setback ordi nances and regul ati ons,
19 and for periodic subm ssion of such records or reports to the
20 departnment for review
21 (e) Were conditions affecting a bluff recession hazard area
22 are changed, including changes created by artificial erosion and
23 recession control projects, the Environnental Quality Board
24 shall review and as appropriate anmend regul ati ons under this
25 section.
26 Section 8. Failure to adopt or inplenent bluff setback
27 or di nances.
28 (a) The department nmay institute an action in mandamus in
29 the Comonwealth Court to conpel a nmunicipality to adopt and

30 submt bluff setback ordi nances and regul ati ons which conply
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with the requirenments of this act.

(b) If the departnent finds that a nunicipality has failed
to inplenent and enforce, in a consistent and effective manner,
the bluff setback ordi nances and regul ations required by this
act, the departnment shall provide witten notice of violation to
the nmunicipality.

(c) Wthin 60 days of the receipt of a notice of violation,
the municipality shall report to the departnent regarding the
action which it is taking to correct the violation and to conply
with the requirenents of this act.

(d)y If within 90 days of the receipt of a notice of
violation, the departnment determ nes that the nunicipality has
failed to conply with the requirenents of this act, the
departnment shall issue an administrative order to the
muni cipality and its officers specifying the actions necessary
to correct the violation and to achieve full conpliance with the
requi renents of this act. Any order issued under this section
shall take effect upon receipt of notice unless the other
speci fies otherw se.

(e) Any nunicipality or nunicipal officer who violates or
fails to conply with an order of the departnent issued pursuant
to subsection (d), fromwhich no appeal has been taken, or which
has been sustai ned on appeal, or which has been appeal ed but
where no supersedeas has been granted, shall be deenmed to be in
contenpt of such order. Upon petition and certification of such
order by the departnent, the Commonweal th Court or the court of
common pl eas of the county where the nmunicipality is | ocated,
shall, if it finds that the respondent nunicipality or officer
is not in conpliance with the order, adjudge the respondent in

contenpt of the order and shall assess civil penalties of an
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amount not | ess than $100 nor greater than $1, 000 per violation
pl us $200 for each continuing day of violation. Were the
respondent has not as of the date of hearing before the court
conplied with the order of the departnment or board, the court
shal |l specifically order the respondent to imediately and fully
conply with such order, and may issue any further order as may
be appropri ate.
Section 9. Coordination with environnmental protection prograrns.
The departnent and nunicipalities shall coordinate the
i npl enentation of this act with the adm nistration of the
envi ronnental protection prograns for erosion and sedi nentation
control, stormwater managenment and water obstructions.
Section 10. |nspections.
(a) An agent or enployee of the Departnent of Environnental
Resources or of a nunicipality adm nistering bluff setback
ordi nances and regul ati ons shall have the power to, upon
presentation of proper credentials:

(1) Enter any land for the purpose of surveying bl uff
recessi on hazard areas.

(2) Enter any land in a bluff recession hazard area for
t he purpose of ascertaining the |ocation of structure or
structures.

(3) Enter land or any structure |ocated in a bluff
recessi on hazard area for the purpose of ascertaining the
conpl i ance or nonconpliance with the bluff setback ordi nance
and regul ati ons adopted pursuant to this act.

(b) \Whenever an agent or enployee of the Departnent of
Envi ronmental Resources or a nmunicipality charged with the
enforcenent of the provisions of this act has been refused

access to property for the purposes of conducting a survey or
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i nspection as authorized by this section or reasonably requires
access to such property without prior notice to the owner, such
agent or enployee may apply for an inspection warrant to any
Commonweal th official authorized by law to i ssue a search or

i nspection warrant to enable himor her to have access and

i nspect such property. It shall be sufficient probable cause to
i ssue an inspection warrant that the inspection is necessary to
properly enforce the provisions of this act.

Section 11. Gants and reinbursenments to nunicipalities.

(a) The department is authorized to adm nister grants to
muni ci palities to assist or reinburse themfor costs in
prepari ng or anendi ng bl uff setback ordi nances and act ual
adm ni strative enforcenment and inplenentation costs as required
by this act. Grants and rei nbursenents shall be nmade fromand to
t he extent of Federal funding augnmentation under the Federal
Coastal Zone Managenent Act as appropriated by the General
Assenbly for such purposes and shall be made in accordance to
rul es and regul ati ons adopted by the departnment in accordance
with the foll ow ng:

The grant shall be limted to:

(1) Seventy-five per cent of the allowable costs for
preparation of a bluff setback ordi nance, and
adm ni strative, enforcenent, and inplenentation costs
required by this act; and revisions of a bluff setback
ordi nance incurred by any nunicipality, which prior to
the effective date of this act, adopted a bluff setback
or di nance.

(i1i) Fifty per cent of the allowable costs for
adm ni stration of an ordi nance incurred by any

muni ci pality. Allowable costs for adm nistration of bluff
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set back ordi nance shall not include those costs which are
of fset by reasonable permt fees inposed by the
muni ci pality.

(b) Nothing in this section shall be construed to inpair or
limt application of this act to any municipality or person, or
to relieve any nmunicipality or person of duties inposed under
this act.

Section 12. Crimnal penalties.

(a) Any person other than the officers of a nmunicipality,
county or governnental unit who violates the requirenents of
section 5 or any bluff setback ordinance or regulation, is
guilty of a sunmary of fense and, upon conviction, shall be
sentenced to pay a fine of not |ess than $100 nor nore than
$1,000 for each separate offense, and, in default of the paynment
of such fine, to inprisonnent for a period of not nore than 60
days. Al summary proceedi ngs under this act may be brought
before any district nagistrate of the county where the violation
occurred, and jurisdiction is hereby conferred upon said
district magi strates subject to appeal by either party in the
manner provided by law. In the case of any appeal from any such
conviction in the manner provided by |aw for appeals from
summary conviction, it shall be the duty of the district
attorney of the county to represent the interests of the
Conmonweal t h.

(b) Any person who, within two years after a conviction in a
summary proceedi ng as provided in subsection (a), violates the
requi renents of section 5 or any bluff setback ordi nances or
regul ations, is guilty of a m sdeneanor of the third degree and,
upon conviction, shall be sentenced to pay a fine of not |ess

t han $500 nor nore than $5,000 for each separate offense or to
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i mpri sonnment for a period of not nore than one year, or both.

(c) Each day of continued violation of any provision of this
act or any bluff setback ordi nances or regul ati on shall
constitute a separate of fense under subsections (a) and (b).
Section 13. CGvil renedies.

(a) Any activity conducted in violation of section 5, or of
any bl uff setback ordi nances or regul ati ons adopted hereunder,
is declared to be a public nuisance.

(b) Suits to restrain, prevent or abate violations of this
act or any bluff setback ordi nances or regul ati ons adopted
hereunder, may be instituted in equity or at |law by the
departnent, any affected county or nunicipality, or any
aggri eved person. Such proceedi ngs may be prosecuted in the
Commonweal th Court, or in the court of common pleas of the
county where the activity has taken place, the condition exists,
or the public affected, and to that end jurisdiction is hereby
conferred in law and equity upon such courts. Except in cases of
enmergency where, in the opinion of the court, the circunstances
of the case require i medi ate abatenent of the unlawful conduct,
the court may, in its decree, fix a reasonable tinme during which
t he person responsible for the unlawful conduct shall correct or
abate the sane. The expense of such proceedi ngs shall be
recoverable fromthe violator in such manner as may now or
hereafter be provided by | aw
Section 14. Appeals.

(a) Any person or rmnunicipality aggrieved by an action of the
departnment shall have the right within 30 days of the receipt of
notice of such action to appeal such action to the Environnental
Hearing Board, pursuant to section 1921-A of the act of April 9,
1929 (P.L.177, No.175), known as "The Adm nistrative Code of
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1 1929," and the "Adm nistrative Agency Law. "

2 (b) An appeal of any action under this act shall not act as
3 a supersedeas. A supersedeas may be granted by the Environnental
4 Hearing Board upon a showi ng by the petitioner:

5 (1) that irreparable harmto the petitioner or other

6 interested parties will result if supersedeas is denied;

7 (2) that there is a likelihood of the petitioner's

8 success on the nerits; and

9 (3) that the grant of a supersedeas will not result in
10 irreparable harmto the Commonweal th

11 The hearing board may grant such a supersedeas subject to
12 such security as it nmay deem proper.

13 Section 15. Repeal er and savi ngs cl ause.

14 (a) Al acts or parts of acts inconsistent herewith are

15 hereby repealed to the extent of such inconsistency.

16 (b) The provisions of this act shall not affect any suit or
17 prosecution pending or to be instituted to enforce any right or
18 penalty or punish any of fense under the authority of any act of
19 assenbly or part thereof repealed by this act.
20 Section 16. Effective date.
21 This act shall take effect inmediately.
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