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SENATOR HANKI NS, | NSURANCE, RE- REPORTED AS AMENDED
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AN ACT

Est abl i shing the Pennsylvania Life and Health I nsurance Guaranty

Associ ation; providing for the paynment of covered clains
under certain life, health and accident insurance, and
annuity policies, the avoi dance of excessive delay and the
avoi dance of financial loss to claimants or policyholders in
t he paynent thereof as a result of the insolvency of
insurers; assisting in the detection and prevention of

i nsurer inpairnments and insolvencies; providing for the
formul ati on and admi nistration of a plan of operation; and
conferring powers and inposing duties upon the Insurance
Commi ssi oner, the Pennsylvania Life and Health Insurance
Guaranty Association and certain insurers.
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suppl enental thereto, including but not limted to settlenent
options, subject to certain limtations, against failure in the
per formance of contractual obligations due to the inpairnment or

i nsol vency of the insurer issuing such policies or contracts. To
provide this protection an association of insurers is created to
enabl e the guaranty of paynent of benefits and of continuation
of coverages, the nenbers of the association are subject to
assessment to provide funds to carry out the purpose of this
act, and the association is authorized to assist the

conmmi ssioner in the detection and prevention of insurer

i mpai rments or insolvenci es.

Section 3. Scope.

(a) This act shall apply to direct witten individual and
group life insurance policies, health and acci dent insurance
policies, annuity contracts, endorsenents, riders and contracts
suppl enental thereto, including but not limted to settlenent
options, issued by nenber insurers chartered or licensed to
transact such insurance in this Conmonwealt h.

(b) This act shall not apply to:

(1) The part of a variable life insurance or variable
annuity contract not guaranteed by an insurer.

(2) The part of any policy or contract under which the
risk is borne by the policyhol der.

(3) A policy or contract or part thereof assumed by the

i mpai red or insolvent insurer under a contract of

rei nsurance, other than reinsurance for which assunption

certificates have been issued.

(4) A certificate, contract, or subscriber agreenent
i ssued by a hospital plan corporation or a nonprofit hospital

plan as defined in 40 Pa.C.S. 8 6301 (relating to application
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of chapter).

(5) A certificate, contract, or subscriber agreenent
i ssued by a professional health service corporation, a
nonprofit dental service plan, a nonprofit optonetric service
pl an, or a nonprofit professional health service plan, as
defined in 40 Pa.C.S. 8 6302 (relating to definitions).

(6) A certificate or contract issued by a fraternal
benefit society pursuant to its underwiting powers as set
forth in 40 Pa.C. S. § 6526 (relating to power to wite
i nsur ance).

(7) A certificate, contract or subscriber agreenent
i ssued by an organi zation subject to the provisions of the
act of Decenber 29, 1972 (P.L.1701, No.364), known as the
"Vol untary Nonprofit Health Service Act of 1972."

Section 4. Definitions.

The foll ow ng words and phrases when used in this act shal
have, unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

"Account." Any of the three accounts created by section 5.

"Association.” The Pennsylvania Life and Health I nsurance
Guaranty Associ ati on.

"Conmm ssioner." The Insurance Conmm ssioner of the
Commonweal t h of Pennsyl vani a.

"Contractual obligation.” Any obligation under covered

policies or contracts.

"Covered policy.” Any policy or contract within the scope of
this act.

“Inmpaired insurer.” A nenber insurer deened by the
conmi ssioner to be potentially unable to fulfill its contractual

obl i gations but not an insolvent insurer.
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"I nsolvent insurer.” A nmenber insurer which becones
i nsolvent and is placed under a final order of |iquidation,
rehabilitation or conservation by a court of conpetent
jurisdiction of the insurer's domciliary state.

“"Menber insurer.” Any person licensed to transact in this
Commonweal th any kind of insurance to which this act applies.

"Person.” Any individual, corporation, partnershinp,
associ ation or voluntary organi zation.

"Premiuns.” Direct witten gross insurance pren uns and
annuity consi derations received on covered policies, less return
prem uns and consi derations thereon and dividends paid or
credited to policyhol ders on such business, and experience rated
refunds or credits paid or credited to policyhol ders on such
busi ness. Prem uns do not include prem uns and consi derations on
contracts between insurers and reinsurers.

"Resident."” Any person who resides in this Commonweal t h at
the tinme a nmenber insurer is determned to be an inpaired or
i nsol vent insurer and to whom contractual obligations are owed.
Section 5. Creation of the association.

(a) There is created a nonprofit, unincorporated association
to be known as the Pennsylvania Life and Health Insurance
Guaranty Association. Al nmenber insurers shall be and remain
menbers of the association as a condition of their authority to
transact insurance in this Conmmonweal th. The associ ati on shal
performits functions under a plan of operation as provided
herein and shall exercise its powers through a board of
directors. For purposes of adm nistration and assessnent, the
associ ation shall maintain three accounts:

(1) The life insurance account.

(2) The health and accident insurance account.

19770S0582B1411 - 5 -
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(3) The annuity account.

(b) Supplenentary contracts shall be covered under the
account in which the basic policy is covered for purposes of
assessnent .

(c) The association shall cone under the i medi ate
supervi sion of the conm ssioner and shall be subject to the
appl i cabl e provisions of the insurance laws of this
Conmonweal t h.

Section 6. Board of directors.

(a) The board of directors of the association shall consi st
of not less than five nor nore than nine nenber insurers serving
ternms as established in the plan of operation. The nmenbers of
the board shall be selected by nmenber insurers subject to the
approval of the conm ssioner. Vacancies on the board shall be
filled for the remaining period of the termby a majority vote
of the remai ni ng board nenbers, subject to the approval of the
conmi ssioner. To select the initial board of directors and
initially organi ze the association the conmm ssioner shall give
notice to all nenber insurers of the time and place of the
organi zational neeting. In determning voting rights at the
organi zati onal neeting, each nmenber insurer shall be entitled to
one vote in person or by proxy. If the board of directors is not
selected within 60 days after notice of the organizationa
neeting, the comm ssioner may appoint the initial nmenbers.

(b) In approving selections or in appointing nmenbers to the
board, the comm ssioner shall consider, anong other things,
whet her all menber insurers are fairly represented.

(c) Menbers of the board may be reinbursed fromthe assets
of the association for reasonabl e expenses incurred by them as

menbers of the board of directors. They shall not otherw se be
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conpensated by the association for their services.
Section 7. Powers and duties of the association.

(a) Whenever a donestic insurer is an inpaired insurer, the
associ ation may, subject to any conditions inposed by the
associ ation and approved in witing by the inpaired insurer and
t he comm ssioner, other than those conditions which inpair the
contractual obligations of the inpaired insurer:

(1) guarantee or reinsure, or cause to be guaranteed,
assunmed, or reinsured, any or all of the covered policies of
the inpaired insurer;

(2) provide such noneys, pledges, notes, guarantees, or
ot her nmeans as are proper to effectuate paragraph (1) and
assure paynent of the contractual obligations of the inpaired
i nsurer pending action thereunder; or

(3) lend noney to the inpaired insurer.

(b) \Whenever a donestic insurer is an insolvent insurer, the
associ ation shall, subject to the witten approval of the
conmi ssi oner :

(1) guarantee, assune, or reinsure, or cause to be
guar ant eed, assuned, or reinsured the covered policies of the
i nsol vent insurer;

(2) assure paynment of the contractual obligations of the
i nsol vent insurer; or

(3) provide such noneys, pledges, notes, guarantees, or
ot her nmeans as are reasonably necessary to di scharge such
duti es.

(c) \Wenever a foreign or alien insurer is an insolvent
i nsurer, the association shall, subject to the witten approval
of the conm ssioner:

(1) guarantee, assune, or reinsure, or cause to be
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guar ant eed, assuned, or reinsured the covered policies of
resi dents;
(2) assure paynment of the contractual obligations of the
i nsol vent insurer to residents; or
(3) provide such noneys, pledges, notes, guarantees, or
ot her nmeans as are reasonably necessary to di scharge such
duti es.
Thi s subsection shall not apply where the comm ssioner has
determ ned that a foreign or alien nmenber insurer's domciliary
jurisdiction or state of entry provides, by statute or
regul ation, protection for residents of this Commonweal t h
substantially simlar to that provided by this act.

(d) In carrying out subsections (b) and (c), pernmanent
policy liens, or contract |liens may be inposed in connection
wi th any guarantee, assunption or reinsurance agreenent if the
court:

(1) Finds that the amounts which can be assessed under
this act are | ess than the anmounts needed to assure full and
pronpt performance of the insolvent insurer's contractua
obligations, or that the econom c or financial conditions as
they affect nmenber insurers are sufficiently adverse to
render the inposition of policy or contract liens, to be in
the public interest.

(2) Approves the specific policy liens or contract liens
to be used.

Bef ore bei ng obligated under subsections (b) and (c), the

associ ation may request that there be inposed tenporary
noratoriuns or |liens on paynents of cash val ues and policy | oans
in addition to any contractual provisions for deferral of cash

or policy loan values, and such tenporary noratoriuns and |iens
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may be inposed if they are approved by the court.

(e) |If the association fails to act within a reasonabl e
period of time, as provided in section 5(b) and (c), the
commi ssi oner shall have the powers and duties of the association
under this act with respect to insolvent insurers.

(f) The association may render assistance and advice to the
conmmi ssi oner, upon his request, concerning rehabilitation,
paynment of clains, continuance of coverage, or the perfornance
of other contractual obligations of any inpaired or insolvent
i nsurer.

(g) The association shall have standing to appear before any
court in this Conmonwealth with jurisdiction over an inpaired or
i nsol vent insurer concerning which the association is or may
beconme obligated under this act. Such standing shall extend to
all matters germane to the powers and duties of this
associ ation, including, but not limted to, proposals for
reinsuring or guaranteeing the covered policies of the inpaired
or insolvent insurer and the determ nation of the covered
policies and contractual obligations.

(h) A person receiving benefits under this act shall be
deened to have assigned the rights under the covered policy to
the association to the extent of the benefits received because
of this act whether the benefits are paynments of contractual
obl i gations or continuation of coverage. The association may
require an assignnment to it of such rights by any payee, policy
or contract owner, beneficiary, insured or annuitant as a
condition precedent to the receipt of any rights or benefits
conferred by this act upon such person. The association shall be
subrogated to these rights agai nst the assets of any insol vent

insurer. The subrogation rights of the association under this
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subsection shall have the sane priority against the assets of
the insolvent insurer as that possessed by the person entitled
to receive benefits under this act.

(1) The association shall not be liable for any contractual
obligations of insolvent insurers which are $100 or less with
respect to the total contractual obligations owing to any one
per son.

(j) The contractual obligations of the insolvent insurer for
whi ch the associ ation becones or may becone |iable shall be in
excess of $100 and shall be as great as but no greater than the
contractual obligations of the insolvent insurer would have been
in the absence of an insolvency unless such obligations are
reduced as permtted by subsection (d), but the aggregate
liability of the association on any one |ife shall not exceed
$100, 000 with respect to the paynent of cash val ues, or $300, 000
for all benefits. This dollar limtation shall include al
benefits which becone payable after the date of insolvency and
all benefits that nmay be accrued and unpaid on the date of the
i nsol vency.

(k) The association may:

(1) Enter into such contracts as are necessary or proper
to carry out the provisions and purposes of this act.

(2) Sue or be sued, including taking any |egal action
necessary or proper for recovery of unpaid assessnents under
section 8.

(3) Borrow noney to effect the purposes of this act.

Not es or ot her evidence of indebtedness of the association

not in default shall be Iegal investnents for domestic

insurers and may be carried as adnmtted assets.

(4) Enploy or retain such persons as are necessary to
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handl e the financial transactions of the association, and to

perform such other functions as becone necessary or proper

under this act.

(5) Negotiate and contract with any |iquidator,
rehabilitator, conservator or ancillary receiver to carry out
t he powers and duties of the association.

(6) Take such | egal action as nay be necessary to avoid
paynment of i nproper clains.

(7) Exercise, for the purposes of this act and to the
extent approved by the conm ssioner, the powers of a domestic
life or health and accident insurer, but in no case may the
associ ation issue insurance policies or annuity contracts
ot her than those issued to performthe contractua
obligations of the inpaired or insolvent insurer.

Section 8. Assessnents.

(a) For the purpose of providing the funds necessary to
carry out the powers and duties of the association, the board of
directors shall assess the nenber insurers, separately for each
account, at such tinme and for such anmpbunts as the board finds
necessary. Assessnents shall be due not |ess than 30 days after
witten notice to the nenber insurers and shall accrue interest
at 8% per annum after the due date.

(b) There shall be three classes of assessnents:

(1) dass A assessnents shall be made for the purpose of
nmeeti ng adm nistrative costs and ot her general expenses not
related to a particular inpaired or insolvent insurer and
exam nations conducted under the authority of section 11(e).

(2) dCass B assessnents shall be made to the extent
necessary to carry out the powers and duties of the

associ ation under section 7, with regard to an inpaired or
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i nsol vent donestic insurer.

(3) dass C assessnents shall be made to the extent
necessary to carry out the powers and duties of the
associ ation under section 7 with regard to an insol vent
foreign or alien insurer.

(c) (1) The amount of any class A assessnent shall be
determ ned by the board and may be nmade on a non-pro rata
basis. Such assessnent for costs and expenses other than for
exanm nations shall not exceed $50 per conpany in any one

cal endar year. The anmpunt of any class B or C assessnent
shall be allocated for assessnment purposes anong the accounts
in section 5(a) in the proportion that the prem uns received
by the inpaired or insolvent insurer on the covered policies
under each account for the | ast cal endar year preceding the
assessment in which the inpaired or insolvent insurer

recei ved prem uns bear to the prem uns received by such

i nsurer for such cal endar year on all covered policies.

(2) dass B assessnents for each account shall be nade
separately for each state in which the inpaired or insolvent
domestic insurer was authorized to transact insurance at any
time, in the proportion that the prem uns received on
busi ness in such state by the inpaired or insolvent insurer
on covered policies under each account for the | ast cal endar
year preceding the assessnment in which the inpaired or
i nsol vent insurer received prem uns bear to such prem uns
received in all such states for such cal endar year by the
i mpai red or insolvent insurer. The assessnents agai nst nenber
insurers shall be in the proportion that the prem uns
recei ved on business in each such state by each assessed

menber insurer on covered policies under each account for the
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| ast cal endar year preceding the assessnment bear to such
prem uns received on business in each state for such cal endar
year precedi ng assessnent by all assessed nmenber insurers.

(3) dass C assessnents agai nst nmenber insurers for each
account shall be in the proportion that the prem uns received
on business in this Coomonweal th by each assessed nenber
i nsurer on covered policies under each account for the | ast
cal endar year preceding the assessnent bear to such prem uns
recei ved on business in this Commonweal th for such cal endar
year preceding the assessnment by all assessed nenber
i nsurers.

(4) Assessnents for funds to neet the requirenents of
the association with respect to an inpaired or insolvent
insurer shall not be made until necessary to inplenent the
purposes of this act. Cassification of assessnents under
subsection (b) and conputation of assessnments under this
par agr aph shall be made with a reasonabl e degree of accuracy,
recogni zi ng that exact determ nations may not always be
possi bl e.

(d) The association may abate or defer, in whole or in part,
t he assessnent of a nmenber insurer if, in the opinion of the
board, paynment of the assessnment woul d endanger the ability of
the nmenber insurer to fulfill its contractual obligations, or
woul d cause the nmenber insurer's financial statement to reflect
anounts of capital or surplus |less than the m ni mum anmounts
required for a certificate of authority by any jurisdiction in
whi ch the nenber insurer is authorized to transact insurance. In
the event an assessnent agai nst a nenber insurer is abated, or
deferred in whole or in part, the amount by which such

assessment is abated or deferred may be assessed agai nst the
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ot her nmenber insurers in a manner consistent with the basis for
assessnents set forth in this section.

(e) The total of all assessnments upon a nenber insurer for
each account shall not in any one cal endar year exceed 2% of
such insurer's premiuns on its policies covered by each account
received in this Cormmonweal th during the cal endar year preceding
t he assessnent. If the nmaxi num assessnment, together with the
ot her assets of the association in any account, does not provide
in any one year in such account an anount sufficient to carry
out the responsibilities of the association, the necessary
addi tional funds shall be assessed as soon thereafter as
permtted by this act.

(f) The board may, by an equitable nethod established in the
pl an of operation, refund to nenber insurers, in proportion to
the contribution of each insurer to that account, the anmount by
whi ch the assets of the account exceed the anmount the board
finds is necessary to carry out during the com ng year the
obl i gations of the association with regard to that account,

i ncludi ng assets accruing fromnet realized gains and incone
frominvestnments. A reasonable anount may be retained in any
account to provide funds for the continuing expenses of the

association and for future |osses if refunds are inpractical.

(g) It shall be proper for any nenber insurer, in
determining its premumrates and policyowner dividends as to
any kind of insurance within the scope of this act, to consider
t he amobunt reasonably necessary to neet its assessnent
obl i gati ons under this act.

(h) The association shall issue to each insurer paying any
assessnent under this act a certificate of contribution, in a

form prescribed by the conm ssioner, for the amount of the
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assessment so paid. Al outstanding certificates shall be of
equal dignity and priority without reference to anbunts or dates
of issue. A certificate of contribution nmay be shown by the
insurer inits financial statenent as an asset, but in no event
may it be shown as an asset on the insurer's financial statenent
to the extent that the insurer has offset an assessnent agai nst
its premumtax liability to this Comonwealth.
Section 9. Plan of operation.
(a) (1) The association shall submt to the comm ssioner a
pl an of operation and any anendnents thereto necessary or
suitable to assure the fair, reasonable, and equitable
adm ni stration of the association. The plan of operation and
any anendnments thereto shall becone effective upon approval
in witing by the conm ssioner.

(2) |If the association fails to submt a suitable plan
of operation within 180 days of the effective date of this
act or if at any tine thereafter the association fails to
submt suitable anendnents to the plan, the comm ssioner
shall, after notice and hearing, adopt and pronul gate such
reasonabl e rul es as are necessary or advisable to effectuate
the provisions of this act. Such rules shall continue in
force until nodified by the conm ssioner or superseded by a
plan submtted by the association and approved by the
conmi ssi oner .

(b) Al nenber insurers shall conply with the plan of
oper ati on.
(c) The plan of operation shall:

(1) Establish procedures for handling the assets of the

associ ati on.

(2) Establish the anbunt and net hod of rei nbursing
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menbers of the board of directors.

(3) Establish regular places and tines for neetings of
t he board of directors.

(4) Establish procedures for records to be kept of al
financial transactions of the association, its agents, and
t he board of directors.

(5) Establish the procedures whereby selections for the
board of directors will be made and submitted to the
conmi ssi oner .

(6) Establish additional procedures for assessnents.

(7) Contain additional provisions necessary and proper
for the execution of the powers and duties of the
associ ati on.

(d) The plan of operation nmay provide that any or all powers
and duties of the association, except those under section
7(k) (3) and section 8, are delegated to a corporation,
associ ation, or other organization which perforns or wll
performfunctions simlar to those of this association, or its
equi valent, in two or nore states. Such a corporation,
associ ation, or organi zation shall be reinbursed for any
paynents nade on behal f of the association and shall be paid for
its performance of any function of the association. A delegation
under this subsection shall take effect only with the approval
of both the board of directors and the comm ssioner, and may be
made only to a corporation, association, or organi zation which
extends protection not substantially |ess favorable and
effective than that provided by this act.
Section 10. Powers and duties of the conmm ssioner.

(a) The conm ssioner shall:

(1) Provide the association with a statenment of the
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premuns in the appropriate states for each nenber insurer

when requested by the board of directors.

(2) Wen an inpairnment is declared and the anmount of the

i mpairment is determ ned, serve a demand upon the inpaired

insurer to nake good the inpairnent within a reasonable tine.

Notice to the inpaired insurer shall constitute notice to its

sharehol ders, if any. The failure of the insurer to conply

pronptly with such demand shall not excuse the association
fromthe performance of its powers and duties under this act.
(3) In any liquidation or rehabilitation proceeding

i nvol ving a donestic insurer, be appointed as the |iquidator

or rehabilitator. If a foreign or alien menber insurer is

subject to a liquidation proceeding inits domciliary
jurisdiction or state of entry, the comm ssioner shall be
appoi nted conservator.

(b) The conm ssioner may suspend or revoke after notice and
hearing, the certificate of authority to transact insurance in
this Commonweal th of any nmenber insurer which fails to pay an
assessnment when due or fails to conply with the plan of
operation. As an alternative the conmm ssioner nmay |levy a penalty
on any nmenber insurer which fails to pay an assessnment when due.
Such penalty shall not exceed 5% of the unpaid assessnent per
nonth, but no penalty shall be |Iess than $100 per nonth.

(c) An action of the board of directors or the association
may be appeal ed to the comm ssioner by any nmenber insurer if
such appeal is taken within 30 days of the action being
appeal ed. A final action or order of the comm ssioner shall be
subject to judicial reviewin a court of conpetent jurisdiction.
Section 11. Prevention of insolvencies.

(a) It shall be the duty of the comm ssioner:
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(1) To notify the comm ssioners of all of the other
states, territories of the United States and the District of
Col unbi a when he takes any of the foll ow ng actions agai nst a
menber insurer based specifically in consideration of the
financi al sol vency of the insured:

(i) revocation of license;

(ii) suspension of |icense; or

(i1i1) nmakes any formal order that such conpany
restrict its premumwiting, obtain additional
contributions to surplus, withdraw fromthe State,
reinsure all or any part of its business, or an increase
in capital, surplus, or any other account for the
security of policyholders or creditors.

(2) To mail such notice to all comm ssioners within 30
days of the date on which the action was taken.

(3) To report to the board of directors when he has
taken any of the actions set forth in paragraph (1) or has
received a report fromany other comm ssioner indicating that
any such action has been taken in another state. The report
shall contain all significant details of the action taken or
the report received from anot her comm ssi oner.

(4) To report to the board of directors when he has
reasonabl e cause to believe fromany exam nati on, whether
conpl eted or in process, a nenber conpany, which nay be an
i mpai red or insolvent insurer, notw thstanding the provisions
of section 213 of the act of May 17, 1921 (P.L.789, No.285),
known as "The Insurance Departnment Act of one thousand nine
hundred and twenty one."

(5) To furnish to the board of directors the early

war ni ng tests devel oped by the National Association of
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I nsurance Commi ssioners. The board nay use the information

contained therein in carrying out its duties and

responsi bilities under this section. The report and the

i nformati on contained therein shall be kept confidential by

the board of directors until it is made public by the

commi ssioner or other lawful authority.

(b) The conm ssioner nmay seek the advice and recomendati ons
of the board of directors concerning any matter affecting his
duties and responsibilities regarding the financial condition of
menber conpani es and conpani es seeking to transact insurance
busi ness in this Conmonweal t h.

(c) The board of directors may, upon majority vote, nake
reports and reconmmendations to the comm ssioner upon any natter
germane to the solvency, |iquidation, rehabilitation or
conservation of any menber insurer or germane to the sol vency of
any insurance conpany seeking to do business in this
Commonweal t h. Such reports and recommendati ons shall not be
consi dered public docunents.

(d) It shall be the duty of the board of directors, upon
majority vote, to notify the conm ssioner of any information it
has indicating a nmenber insurer may be inpaired or insolvent.

(e) The board of directors may, upon majority vote, request
t he comm ssioner to order an exani nation of any nenber insurer
whi ch the board in good faith believes may be inpaired. The
commi ssi oner shall begin such exam nation within 30 days of the
recei pt of the request. The exam nation nay be conducted as a
nati onal associati on of insurance conm ssioners' exam nation or
by such persons as the comm ssioner designates. The cost of such
exam nation shall be paid by the association and the exam nation

report shall be treated the sanme as are other exam nation
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reports. In no event shall such exam nation report be rel eased
to the board of directors prior to its release to the public.
This shall not preclude the conm ssioner fromconplying with
subsection (a). The comm ssioner shall notify the board of
directors when the exam nation is conpleted. The request for an
exam nation shall be kept on file by the comm ssioner. It shal
not be open to public inspection prior to the rel ease of the
exam nation report to the public.

(f) The board of directors may, upon majority vote, nake
recomrendati ons to the comm ssioner for the detection and
prevention of insurer insolvencies.

(g) The board of directors shall, at the conclusion of any
i nsurer insolvency in which the association was obligated to pay
covered clains, prepare a report to the comm ssioner contai ning
such information as it nmay have in its possession bearing on the
hi story and causes of such insolvency. The board shall cooperate
with the board of directors of guaranty associations in other
states in preparing a report on the history and causes for
i nsol vency of a particular insurer. It may adopt, by reference,
a report prepared by other associations.
Seet+on—12—Credttsfor—assessrents—pate—

= I . ‘g . . .

Liabili hi Ly | bedi
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SECTI ON 12. TAX CREDI TS FOR ASSESSMENTS PAI D.

(A) A MEMBER | NSURER MAY OFFSET AGAI NST I TS PREM UMS TAX
LIABILITY TO TH S COWONWEALTH A PROPORTI ONATE PART OF THE
ASSESSMVENT DESCRI BED I N SECTI ON 8 TO THE EXTENT OF 20% OF SUCH
PROPORTI ONATE PART OF SUCH ASSESSMENT FOR EACH OF THE FI VE
CALENDAR YEARS FOLLOW NG THE YEAR I N VWH CH SUCH ASSESSMENT WAS
PAID. I N THE EVENT A MEMBER | NSURER SHOULD CEASE DO NG BUSI NESS,
THE UNCREDI TED PROPORTI ONATE PART OF SUCH ASSESSMENT NMAY BE
OFFSET AGAI NST THE MEMBER | NSURER' S PREM UM TAX LI ABI LI TY FOR
THE YEAR | T CEASES DO NG BUSI NESS.

(B) THE PROPORTI ONATE PART OF AN ASSESSMENT WH CH MAY BE
OFFSET AGAI NST A MEMBER COVPANY' S PREM UM TAX LI ABI LI TY TO THE
COMWONVEALTH SHALL BE DETERM NED ACCORDI NG TO A FRACTI ON OF
VWH CH THE DENOM NATOR | S THE TOTAL PREM UMS RECEI VED BY THE
COVPANY DURI NG THE CALENDAR YEAR | MMEDI ATELY PRECEDI NG THE YEAR
IN VWH CH THE ASSESSMENT |'S PAID AND THE NUMERATOR IS THAT
PORTI ON OF THE PREM UMS RECEI VED DURI NG SUCH YEAR ON ACCOUNT OF
PCLI I ES OF LI FE OR HEALTH | NSURANCE I N WH CH THE PREM UM RATES

ARE GUARANTEED DURI NG THE CONTI NUANCE OF THE RESPECTI VE PQOLI Cl ES

W THOUT A RI GHT EXERCI SABLE BY THE COVPANY TO | NCREASE SAI D
PREM UM RATES.

(© ANY SUMS ACQUI RED BY REFUND, PURSUANT TO SECTI ON 8(F)
FROM THE ASSCCI ATI ON VWH CH HAVE THERETOFORE BEEN WRI TTEN OFF BY
CONTRI BUTI NG | NSURERS AND OFFSET AGAI NST PREM UM TAXES AS
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PROVI DED I N THI S SECTI ON AND ARE NOT THEN NEEDED FOR PURPOSES OF
TH S ACT, SHALL BE PAI D BY THE ASSCCI ATI ON TO THE COWM SSI ONER
AND DEPOSI TED BY HM W TH THE STATE TREASURER FOR CREDI T TO THE
CENERAL FUND OF THI S COVMONVEALTH

Section 13. M scell aneous provisions.

(a) Nothing in this act shall be construed to reduce the
l[iability for unpaid assessnents of the insureds of an inpaired
or insolvent insurer operating under a plan with assessnent
liability.

(b) Records shall be kept of all negotiations and neeti ngs
in which the association or its representatives are involved to
di scuss the activities of the association in carrying out its
powers and duties under section 7. Records of such negotiations
or neetings shall be nmade public only upon the term nation of a
liquidation, rehabilitation, or conservation proceedi ng
involving the inpaired or insolvent insurer, upon the
term nation of the inpairnment or insolvency of the insurer, or
upon the order of a court of conpetent jurisdiction. Nothing in
this subsection shall limt the duty of the association to
render a report of its activities under section 14.

(c) For the purpose of carrying out its obligations under
this act, the association shall be deened to be a creditor of
the inpaired or insolvent insurer to the extent of assets
attributable to covered policies reduced by any anounts to which
the association is entitled as subrogee pursuant to section
7(h). Al assets of the inpaired or insolvent insurer
attributable to covered policies shall be used by the
association to continue all covered policies and pay al
contractual obligations of the inpaired or insolvent insurer as

required by this act. For purposes of this subsection, assets
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attributable to covered policies under any account, as used in
this subsection shall be determ ned as being that proportion of
the total assets of the inpaired or insolvent insurer which the
reserves that should have been established for policies under
such account bear to the reserves that should have been
established for all policies of insurance witten by the
i npai red or insolvent insurer.
(d) (1) Prior to the termnation of any |iquidation,
rehabilitation, or conservation proceeding, the court may
take into consideration the contributions of the respective
parties, including the association, the sharehol ders and
pol i cyowners of the insolvent insurer, and any other party
with a bona fide interest, in nmaking an equitable
di stribution of the ownership rights of such insol vent
insurer. In such a determ nation, consideration shall be
given to the welfare of the policyholders of the continuing
Oor successor insurer.
(2) No distribution to stockholders, if any, of an
i mpai red or insolvent insurer shall be made until and unl ess
the total amount of valid clainms of the association for funds
expended in carrying out its powers and duties under section
7, with respect to such insurer, have been fully recovered by
t he associ ation.
(e) (1) If an order for liquidation or rehabilitation of an
insurer domciled in this State has been entered, the
recei ver appoi nted under such order shall have a right to
recover on behalf of the insurer, fromany affiliate that
controlled it, the anbunt of distributions, other than stock
di vidends paid by the insurer on its capital stock, made at

any time during the five years preceding the petition for
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liquidation or rehabilitation subject to the limtations of

par agraphs (2), (3) and (4).

(2) No such distribution shall be recoverable if the
i nsurer shows that when paid the distribution was |awful and
reasonabl e, in accordance with the standards of Article |11
of the act of May 17, 1921 (P.L.682, No.284), known as "The
I nsurance Conpany Law of 1921."

(3) A person who was an affiliate controlling the
insurer at the time the distributions were paid shall be
liable to the extent of the distributions received by him
Whenever two persons are liable with respect to the sane
di stributions, they shall be jointly and severally |iable.

(4) The maxi mum anount recoverabl e under this subsection
shal | be the anount needed in excess of all other available
assets of the insolvent insurer to pay the contractua
obl i gati ons of the insolvent insurer.

(5) |If any person liable under paragraph (3) is
insolvent, all the affiliates that controlled it at the tine
the distribution was paid, shall be jointly and severally
liable for any resulting deficiency in the anount recovered
fromthe insolvent affiliate.

Section 14. Exam nation of the association; annual report.

The association shall be subject to exam nation and
regul ati on by the conm ssioner. The board of directors shal
submt to the comm ssioner, not |ater than May 1 of each year, a
financial report for the preceding cal endar year in a form
approved by the conm ssioner and a report of its activities
during the precedi ng cal endar year.

Section 15. Tax exenptions.

The association shall be exenpt fromthe paynent of all fees
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and taxes levied by this Conmonwealth or any of its
subdi vi si ons, except taxes levied on real property.
Section 16. Inmunity.

There shall be no liability on the part of and no cause of
action of any nature shall arise against any nenber insurer or
its agents or enpl oyees, the association or its agents or
enpl oyees, nenbers of the board of directors, or the
conmmi ssioner or his representatives, for any action taken by
themin the performance of their powers and duties under this
act .

Section 17. Stay of proceedings: reopening default judgnents.

Al'l proceedings in which the insolvent insurer is a party in
any court in this Commonweal th shall be stayed 90 days fromthe
date the insolvency is determ ned by the Comonwealth Court to
permt proper |legal action by the association on any natters
germane to its powers or duties. As to any judgnent agai nst an
insolvent insurer in relation to a contractual obligation under
any decision, order, verdict, or finding based on default, the
associ ation may apply to have such judgnment set aside by the
same court that made such judgnent and shall be permtted to
def end agai nst such suit on the nerits.

Section 18. Prohibited advertisenent of this act in sale of
i nsur ance.

(a) No person, including an insurer, agent or affiliate of
an insurer shall make, publish, dissem nate, circulate, or place
before the public, or cause directly or indirectly, to be nade,
publ i shed, dissem nated, circulated or placed before the public,
i n any newspaper, nagazine or other publication, or in the form
of a notice, circular, panphlet, letter or poster, or over any

radio station or television station, or in any other way, any
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adverti senent, announcenent or statenment which uses the

exi stence of the association for the purpose of sales,
solicitation, or inducenent to purchase any form of insurance
covered by this act. This section shall not apply to the
Pennsyl vania Life and Health Insurance Guaranty Associ ati on.

(b) Any person who violates the above prohibition may, after
notice and hearing and upon order of the comm ssioner, be
subject, at the discretion of the comm ssioner, to one or nore
of the follow ng:

(1) a nonetary penalty of not nore than $1, 000 for each
act or violation but not to exceed an aggregate penalty of
$10, 000; or

(2) suspension or revocation of his |license or
certificate of authority.

Section 19. Tinely filing of clains.

Not wi t hst andi ng any ot her provision of this act, contractual
obligation shall not include a claimfiled after the final date
set by the court for the filing of clains against the |iquidator
of an insolvent insurer.

Section 20. Nonduplication of recovery.

A person having a claimor benefit paynent which may be
recovered under nore than one insurance guaranty association or
its equivalent shall seek recovery first fromthe association of
the place of residence of the insured. A recovery under this act
shall be reduced by the amobunt of recovery from any ot her
i nsurance guaranty association or its equival ent.

Section 21. Assessnents not burdens or prohibitions.

Assessnents made by insurance guaranty associations or
simlar entities pursuant to the laws of any other state shal

not be consi dered burdens or prohibitions under section 212 of
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the act of May 17, 1921 (P.L.789, No.285), known as "The

I nsurance Departnment Act of one thousand nine hundred and twenty

one. "

Section 22. Menbership in the Pennsylvania | nsurance Guaranty
Associ ati on and exenption from assessnents.

(a) Insurers shall participate in and remain a nenber
insurer of the association as a condition of authority to wite
life insurance policies, health and accident insurance policies,
or annuity contracts in this Commonweal t h.

(b) A nenber insurer of the Pennsylvania Insurance Guaranty
Associ ation shall no | onger be subject to assessnent by the
Pennsyl vani a | nsurance Guaranty Associ ation for covered cl ai s,
as defined in section 103 of the act of Novenmber 25, 1970
(P.L.716, No.232), known as "The Pennsylvani a | nsurance Guaranty

Associ ation Act,"” arising under health and acci dent policies,
endorsenents, riders, and contracts supplenmental thereto witten
in this Comopnweal th by any nenber insurer adjudicated insolvent
on or after the effective date of this act by a court of
conpetent jurisdiction of the insolvent insurer's domciliary
state.

(c) A nenber of the Pennsylvania Life and Heal th | nsurance
Guaranty Associ ation who is also a nenber of the Pennsyl vani a
I nsurance Guaranty Associ ation under the act of Novenber 25,
1970 (P.L.716, No. 232), known as "The Pennsylvani a | nsurance

Guaranty Association act,"” solely because of health and acci dent
policies witten within this Conmonwealth nmay, by witten notice
to the Pennsylvani a | nsurance Guaranty Association, w thdraw as
a nmenber thereof and shall not be subject to any other
assessnments by the Pennsyl vania | nsurance Guaranty Associ ati on.

Section 23. Powers and duties of comm ssioner not limted.
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The duties and powers of the commi ssioner as set forth in
this act are in addition to and not in limtation of any other
powers and duties of the comm ssioner prescribed by |aw.
Section 24. Constitutionality.

If any provision or clause of this act or the application
thereof to any person or situation is held invalid, such
invalidity shall not affect other provisions or applications of

the act which can be given effect without the invalid provision

© o0 N oo o A~ wWw N P

or application, and to this end the provisions of this act are
10 declared to be severable.
11 Section 25. Effective date.

12 This act shall take effect inmediately.
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