PRI OR PRINTER S NOS. 1596, 1925 PRINTER S NO. 2055

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1367 *5n”

| NTRODUCED BY MESSRS. FI NEMAN, A. K. HUTCHI NSCON, | RVI S,
MANDERI NO, SHANE, BERSON, O KEEFE, DeMEDI O, MORRI'S, M LLI RON,
GECRCE, COLE, STAPLETON, BRUNNER, ENG_EHART, SCHM TT,
RAPPAPORT, G LLESPIE, REED, GARZI A, WOIDAK, MRS. TOLL,
MESSRS. ROVANELLI, PETRARCA, SALOOM BLACKWELL
KOLTER, ZORD, CESSAR AND FI SHER, JUNE 3, 1975

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
JULY 21, 1975

O O~NOOTAWNEF

e e = = =
oo N o o A W N - O

AN ACT

Rel ating to nmedical and health rel ated mal practice insurance,
prescri bing the powers and duties of the Insurance

Department; PROVIDI NG FOR A JO NT UNDERWRI TI NG PLAN; the <—

Regi onal Arbitration Panels for Health Care, conpul sory
screening of clains; collateral sources requirenent;
[imtation of Statute of Limtations; limtation on

contingent fee conpensation; ESTABLI SH NG THE PATI ENTS <—

COVPENSATI ON FUND; and prescribing penalties.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
ARTI CLE |
Prelim nary Provisions
Section 101. Short Title.--This act shall be known and may

be cited as the "Health Care Services Ml practice Act.”
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I | . f both the healtd L d oy oL
of —t-he Commpnweal-t-h-—

Section 263 102. Purpose. - - bue—to-the—conditions—statedin <—
seetton—102—+t+ I T is the purpose of this act to nmake avail abl e <—
professional liability insurance at a reasonable cost, and to
establish a systemthrough which a person who has sustai ned
injury or death as a result of tort or breach of contract by a
health care provider can obtain a pronpt determ nation and
adj udi cation of his claimand the determ nation of fair and
reasonabl e conpensati on.

Section 204 103. Definitions.--As used in this act: <—

“Adm ni strator” nmeans the office of Adm nistrator for
Regi onal Arbitration Panels for Health Care.

"Arbitration panel" means Regional Arbitration Panels for

Heal t h Care.

19750H1367B2055 - 3 -
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"Clainms made" neans a policy of professional liability
i nsurance that would limt or restrict the liability of the
i nsurer under the policy to only those clainms nmade or reported
during the currency of the policy period and woul d excl ude
coverage for clainms reported subsequent to the term nation even
when such clains resulted fromoccurrences during the currency
of the policy period.

" Conmi ssi oner” neans the Insurance Conmi ssioner of this
Commonweal t h.

"Health care provider" neans a person, corporation, facility
institution or other entity licensed by the Commonwealth to
provi de health care or professional services as a physician,

i ncludi ng a nedi cal doctor and a doctor of osteopathy AND A <—
DOCTOR OF PQODI ATRY; hospital; nursing hone; health maintenance

organi zation; health care delivery organization for which a
professional liability programis not generally available; or an

of ficer, enployee or agent thereof acting in the course and

scope of his enpl oynent.

"I NFORMED CONSENT" MEANS FOR THE PURPOSES OF THI S ACT AND OF <—
ANY PROCEEDI NGS ARI SI NG UNDER THE PROVI SIONS OF THI S ACT, THE
CONSENT OF A PATI ENT FREELY G VEN TO THE PERFORVANCE OF HEALTH
CARE SERVI CES BY A HEALTH CARE PROVI DER: PROVI DED, THAT PRI OR TO
THE | NFORMED CONSENT' S HAVI NG BEEN G VEN, THE HEALTH CARE
PROVI DER HAS | NFORVED THE PATI ENT OF THOSE RI SKS, POSSI BLE
CONSEQUENCES, AND ALTERNATI VES TO TREATMENT THAT A REASONABLE
PATI ENT WOULD CONSI DER MATERI AL TO HI S DECI SI ON WHETHER OR NOT
TO UNDERGO TREATMENT. NO DOCTOR SHALL BE LI ABLE FOR A FAI LURE TO
OBTAI N AN | NFORMED CONSENT I N THE EVENT OF AN EMERGENCY WH CH
PREVENTS HI' S CONSULTI NG THE PATI ENT. NO DOCTOR SHALL BE LI ABLE
FOR FAI LURE TO OBTAIN AN | NFORVED CONSENT I F I'T IS ESTABLI SHED

19750H1367B2055 - 4 -
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BY A PREPONDERANCE OF THE EVI DENCE THAT FURNI SHI NG THE
I NFORMATI ON | N QUESTI ON TO THE PATI ENT WOULD HAVE RESULTED IN A
SERI QUSLY ADVERSE EFFECT ON THE THERAPEUTI C PROCESS TO THE
MATERI AL DETRI MENT OF THE PATI ENT' S HEALTH

"Li censure Board" neans the State Board of Medical Education
and Licensure, the State Board of Osteopathic Exam ners, the
Department of Public Welfare and the Departnent of Health.

"Patient” neans a natural person who receives or should have
received health care froma licensed health care provider

"Professional liability insurance"” means insurance agai nst
liability on the part of a health care provider arising out of
any tort or breach of contract causing injury or death occurring
in or resulting fromthe furnishing of medical services which
were or shoul d have been provi ded.

ARTI CLE |
Servi ces Rendered by Non-Health Care Providers

Section 201. Any person rendering services nornally rendered
by a health care provider who fails to qualify as a health care
provi der under this act is subject to liability under the | aw
wi thout regard to the provisions of this act.

ARTI CLE 111

Adm ni strator for Regional Arbitration Panels for Health Care

Section 301. There is established within the Departnent of
I nsurance the office of Admi nistrator for Regional Arbitration
Panels for Health Care to be appointed by the Governor. The
salary of the adm nistrator shall be set by the Executive Board.

Section 302. The adm nistrator may be renoved by the
Governor for inconpetence, neglect of duty, msconduct in
of fice, or other good cause to be stated in witing in the order

of renoval

19750H1367B2055 - 5 -



Section 303. The adm nistrator shall appoint a secretary and
such other enployees as are required to admnister this act.
Their salaries shall be set by the Executive Board.

Section 304. (a) The admnistration of this act shall be
funded in part fromfees charged to each health care provider
practicing in the Conmonweal t h.

(b) Physicians practicing in the Comonweal th shall be
charged $50 annual | y.

(c) An annual fee of $500 shall be charged to each hospital
with 250 or nore beds. An annual fee of $350 shall be charged to
all other hospitals. An annual fee of $100 shall be charged to
all other health care organi zati ons.

Section 305. The adm nistrator shall prepare, print and
furni sh upon request and free of charge, such blank fornms and
l[iterature as he considers necessary to facilitate and pronote
the efficient adm nistration of this act.

Section 306. The adm nistrator shall submt to the Covernor
and the Ceneral Assenbly annually, on or before Decenber 1, a
report of the work of the admnistraters ADM Nl STRATOR S of fice <—
during the preceding fiscal year.

Section 307. The Attorney General, after consultation with
t he I nsurance Comm ssioner and the Secretary of Health, shal
adopt and publish such uniformrules and regul ati ons as may be
necessary to carry out the provisions of this act, and SHALL <—
prescri be the neans, nmethods and practices necessary to
ef fectuate such provisions. SUCH RULES AND REGULATI ONS SHALL BE <—
CONSI STENT WTH THE COMMON AND STATUTORY LAW OF THE
COVMONVEALTH, THE PENNSYLVANI A RULES OF Cl VIL PROCEDURE, AND THE
PENNSYLVANI A RULES OF EVI DENCE

Section 308. Regional Arbitration Panels for Health Care. --

19750H1367B2055 - 6 -



1 (a) Regional arbitration panels shall be established by the

2 CGovernor. THE GOVERNOR I N HI S DI SCRETI ON MAY ESTABLI SH MORE THAN
3 ONE ARBI TRATI ON PANEL PER REG ON. Regi onal boundaries shall be

4 those districts established by the Professional Standards Revi ew
5 Oganization as designated in section 249 F, Professional

6 Standards Review, Title Il, 42 U S.C. 81301. The regi ons shal

7 be nodified to the extent that they are nodified by that act. If
8 said act is repealed, the regions shall remain as | ast

9 established by said act.

10 (b) Each Regional Arbitration Panel for Health Care shall be
11 conposed of three FIVE nenbers who reside in the Professional

12 Standards Review Organi zation region, including enre—physieian

13 TWD PHYSI Cl ANS practicing in the Professional Standards Revi ew
14 Organi zation region, ene—-atterney TWO ATTORNEYS |icensed to

15 practice before the Pennsylvania Suprene Court and one | ayperson
16 who is not a physician nor engaged in the practice of |aw

17 Arbitration panel nenbers for each region shall be appointed by
18 the Governor

19 (c) The Governor shall appoint two alternates for each
20 category of arbitration panel weprbers MEMBER who shall serve on
21 the arbitration panel in the event that an arbitration panel
22 nmenber nust be absent or has a conflict of interest in a
23 particular case. In the event that the alternates have a
24 conflict of interest in a particular case, the renaining
25 arbitration panel nenbers shall choose a substitute to sit for
26 that case.
27 (d) Except as hereinafter provided, each arbitration panel
28 nenber shall hold office for three TWO years or until his
29 successor is appointed and assunmes office. Initial menbers shal

30 hold office foer—one—two—andthreeyears,—respeetively— AS
19750H1367B2055 -7 -
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FOLLOANS: ONE PHYSI Cl AN MEMBER AND ONE ATTORNEY MEMBER SHALL
SERVE FOR ONE YEAR, ONE PHYSI Cl AN MEMBER AND ONE ATTORNEY MEMBER
SHALL SERVE FOR TWO YEARS, AND THE LAY PERSON SHALL SERVE FOR
TWO YEARS

(e) The attorney and physician nmenbers of each arbitration
panel shall be practicing nmenbers of their respective
pr of essi ons.

(f) Arbitration panel nenbers shall be paid on a per diemor
salary basis as fixed by the Executive Board plus actual and
necessary expenses incurred in the performance of their official
duties. The administrator shall provide for all other necessary
expenses of the arbitration panels.

(g) Each arbitration panel shall select its own chairperson

(h) A nenber of an arbitration panel nay be renoved by the
Governor for inconpetence, neglect of duty, msconduct in
of fice, or other good cause to be stated in witing in the order
of renmoval. ANY MEMBER OF AN ARBI TRATI ON PANEL SO REMOVED SHALL <—
HAVE THE RI GHT TO APPEAL H S REMOVAL TO COURTS OF LAW

(1) No nmenber shall participate in a case in which he may
have an interest. The chairperson shall appoint a tenporary
alternate fromthe sane category of arbitration panel nmenber for
such case. If the chairperson has an interest in the case, the
alternate shall be chosen by the remaining arbitration panel
menbers.

Section 309. The arbitration panel shall have origi nal
exclusive jurisdiction to hear and decide any claimfor
conpensation—or—benefits LOSS OR DAMAGES brought by a patient or <—
his representative.

ARTI CLE |V
Procedur e Beferethe Regional—Arbitration—Panel <—

19750H1367B2055 - 8 -
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FOR FI LI NG A CLAI M

Section 401. A patient or his representative, having a claim
f or conpensatioen—or—benefits LOSS OR DAMAGES shall file WTH THE
ADM NI STRATOR a conpl ai nt wth—the—admnistrater— OR SUCH OTHER
FORM W TH SUCH FEES, AS PRESCRI BED BY THE RULES AND REGULATI ONS
ADOPTED BY THE ATTORNEY GENERAL. The adm nistrator shall refer
the conplaint to the appropriate arbitrati on panel.

Section 402. Upon assignnent of a eenplarnt CLAIMto an
arbitration panel, said arbitration panel shall reviewthe

Laint | I b tho rul I Lot

promul-gated—bytheAttoerney—General— EXPED Tl OQUSLY HEAR AND
DETERM NE THE CLAIM I N ACCORDANCE W TH THE RULES AND REGULATI ONS

ADOPTED BY THE ATTORNEY GENERAL.
ARTI CLE V
Procedure Before the Regional Arbitration Panel for Health Care

Section 501. Arbitration panel hearings shall be conducted
in the Professional Standards Review Organi zation regi on where
t he cause of action arose, but may, within the discretion of the
adm nistrator, be held in any other place.

Section 502. The arbitration panel, at any time, upon a
proper showing or on its own notion, nmay order, with appropriate
notice, that any additional party be joined when it deens the
presence of that party necessary and proper to a just
determ nati on of the claim

Section 503. Service of conplaints and notice of al
heari ngs and proceedi ngs before the arbitration panel, unless
ot herwi se directed, shall be nade personally or given by
certified mail, and proof of the mailing of notice shall be
prima facie evidence of service.

Section 504. Al briefs or pleadings shall contain a

19750H1367B2055 - 9 -
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certification that on or before the day of filing, a copy of the
docunent was served on opposing counsel, or on the adverse party
or parties if there is no counsel of record.

Section 505. A npjority vote of the full arbitration panel
shall be required to decide all natters before it.

Section 506. Except as provided in this act, the arbitration
panel is bound by the commobn and statutory |aw of the
Commonweal t h, and—by the Pennsylvania Rules of Civil Procedure,
AND THE PENNSYLVANI A RULES OF EVI DENCE

Section 507. The arbitration panel nay, upon the application
of either party or upon its own notion, appoint a disinterested
and qualified expert to make any necessary professional or
expert exam nation of the claimnt or relevant evidentiary
matter and to testify as a witness in respect thereto. Such an
expert witness shall be all owed necessary expenses and a
reasonable fee to be fixed and paid by the arbitrati on panel.
ahrd—taxed-as—costs—as—the panel—deens—approprtate—

Section 508. (a) The arbitration panel is authorized and
enpower ed to:

(1) examne the relevant facts to determne if a case exists

for recovery; pursuant—to-Article Vi
(2) ascertain—undisputedfacts- MAKE FI NDI NGS OF FACT

(3) take depositions and testinony;

(4) assure both parties full access to the facts;

(5) nake available to the parties the norns, standards and
criteria enployed by health care providers in the Professional
St andar ds Revi ew Organi zati on region;

(6) subpoena wi tnesses, and admi ni ster oaths;

(7) apply to the court of common pleas to enforce the

attendance and testinony of w tnesses and the production and

19750H1367B2055 - 10 -
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exam nation of books, papers and records;

(8) consider and approve offers of settlenent and proposal s
of adjustment between plaintiffs and defendants;

(9) nake determnations as to liability and award of
damages; and

(10) exercise all other powers and duties conferred upon it
by | aw.

(b) A copy of the arbitration panel's decision shall be sent
to each party at the sane tine it is submtted to the
adm ni strator.

Section 509. Appeals from determ nati ons nade by the

arbitration panel nmay be taken to the court of conmon pleas in

the sane manner as appeals in civil actions, exeept—that—where <—
I bi . L find I lof end Li abl I
Laintiffth Laintiff I I : I
I e ol i neludi ] bi :

whi-eh—havepreviousty—acecrued EXCEPT THAT THE PARTY SEEKI NG TO <—
FI LE AN APPEAL MJUST FI RST PAY ALL RECORD COSTS to the

prot honotary of the court in which he seeks to file his appeal.
| F THE COURT OF COWON PLEAS FI NDS AT THE COMPLETI ON OF THE <—
TRI AL THAT THE BASI S FOR THE APPEAL WAS GROSSLY | NSUBSTANTI AL,
THE APPELLANT SHALL BE LI ABLE FOR ALL COSTS OF ARBI TRATI ON AND
TRI AL, | NCLUDI NG RECORD COSTS, ARBI TRATOR S COMPENSATI ON
DI SCOVERY COSTS, AND FEES AND EXPENSES OF THE ARBI TRATI ON
PANEL' S EXPERT W TNESSES.
Section 510. Were an appeal is taken the decision, and <—

findings AND AWARD, | F ANY, of the arbitration panel shall be

N
|

adm ssi bl e as evidence before the court.
Section 511. (a) If an appeal is not entered within the

prescribed tinme, the party in whose favor the award shall be

19750H1367B2055 - 11 -
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made may request the arbitration panel to transfer the record
and judgnment to the court of common pleas in the district where
the plaintiff or defendant resides, for execution. It shall be
the duty of the prothonotary, at the request of the party in
whose favor the award shall have been nade, to issue execution,
or such other process as nmay be necessary and proper, to carry
into effect the judgnent entered upon such award, subject to the
provi sions of |aw concerning the stay of execution upon

j udgnent s.

(b) After judgment, the plaintiff may proceed upon said
transferred record and judgnment for the collection thereof, with
costs, by execution, bill of discovery or attachnment, in |ike
manner as if the same were a judgnment of the court to which it
has been transferred.

Section 512. In an action brought to recover damages under
this act, no advance paynent made by the defendant health care
provi der or his professional liability insurer to or for the
plaintiff shall be construed as an adm ssion of liability for
injuries or damages suffered by the plaintiff.

Section 513. Any final award in favor of the plaintiff,
shall be reduced to the extent of any advance paynment. The
advance paynent shall inure to the exclusive benefit of the
def endant or the insurer naking the paynent.

Section 514. In the event that the arbitration panel finds
that the injury or death of the patient was the result in whole
or in part of tort or breach of contract by a health care
provi der, AND SUCH DECI SION IS NOT OVERTURNED ON APPEAL, the <—
arbitration panel shall report such findings to the licensure

board and the Professional Standards Review Organi zation. fer <—

Hvesti-gaton—and—di-seip-nary—proceedi-ngs— THE APPROPRI ATE <—

19750H1367B2055 - 12 -
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BOARD OF LI CENSURE SHALL PROVPTLY | NVESTI GATE THE REPORT AND
TAKE SUCH DI SCI PLI NARY ACTI ON AS MAY BE APPROPRI ATE
ARTI CLE VI
Awar ds
Section 601. Upon a finding by the arbitrati on panel that
I lof ond ¥ . I | : : . I -

servi-ce—as—ahealth—ecare—provider— THE DEFENDANT' S CONDUCT WAS
TORTI QUS OR CONSTI TUTED A BREACH OF CONTRACT, the plaintiff

AN
|

shall have the sane rights of recovery for danages as are now
provi ded by | aw.
Section 602. The eceonpensation—andbenefits LOSS AND DAMAGES <—

awar ded under this act shall be reduced by any PUBLIC collateral <—
source of conpensation or benefits. publHe—oer—private— A right <—
of subrogation is not enforceabl e agai nst any benefit or
conpensati on awarded under this act or against any health care
provider or its liability insurer.

Section 603. In the event the arbitration panel finds that
the injury or damage to the patient was caused in whole or in
part by the wilful or wanton m sconduct of any of the
def endants, the panel may award punitive danmages agai nst the

def endant .

Section 604. Wen—a platntiffisrepresentedbyanatterney <—

(A) VHEN A PLAINTIFF IS REPRESENTED BY AN ATTORNEY I N THE <—

19750H1367B2055 - 13 -
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PROSECUTI ON OF H'S CLAI M THE PLAI NTI FF*' S ATTORNEY FEES FROM ANY
AWARD MADE FROM THE FI RST $100, 000 MAY NOT EXCEED 30% FROM THE
SECOND $100, 000 ATTORNEY FEES MAY NOT EXCEED 25% AND ATTORNEY
FEES MAY NOT EXCEED 20% ON THE BALANCE OF ANY AWARD
(B) A PLAINTIFF HAS THE RI GHT TO ELECT TO PAY FOR THE
ATTORNEY' S SERVI CES ON A MJUTUALLY SATI SFACTORY PER DI EM BASI S.
THE ELECTI ON, HONEVER, MJST BE EXERCI SED I N WRI TTEN FORM AT THE
TI ME OF EMPLOYMENT.
Section 605. No claimfor recovery pursuant to the
provi sions of this act may be comrenced, unless the action is
filed within the longer period of (i) tw years after the breach
of contract or the tort conplained of, or, (ii) one year after
t he date when the breach of contract, e+~ the tort or the <—
resulting injury was discovered, or in the exercise of
reasonabl e care, should have been discovered. In no instance
shall a claimbe comenced nore than seven years after the
breach of contract or the tort conplained of. This section
applies to all persons regardless of mnority or other |egal
disability. Fhe A filing ef—a—~conplaint—wththe admnistrator <—
pursuant to section 401 shall toll the running of the
l'imtations contained herein.
SECTI ON 606. | N THE ABSENCE OF A SPECI AL CONTRACT I N <—
WRI TI NG, A PHYSI CI AN OR SURGEON IS NEI THER A WARRANTCOR NOR A

GUARANTOR OF A CURE

19750H1367B2055 - 14 -
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ARTI CLE VI | <—
VEDI CAL PROFESSI ONAL LI ABI LI TY CATASTROPHE LOSS FUND

SECTI ON 701. (A) EVERY HEALTH CARE PROVI DER SUBJECT TO THE
PROVI SIONS OF THI'S ACT SHALL I NSURE HI S LI ABI LI TY BY PURCHASI NG
PROFESSI ONAL LI ABI LI TY | NSURANCE | N THE AMOUNT OF $100, 000 PER
OCCURRENCE, HEREI NAFTER KNOMWN AS " BASI C COVERAGE | NSURANCE. "

(B) NO I NSURER PROVI DI NG PROFESSI ONAL LI ABI LI TY | NSURANCE TO
A HEALTH CARE PROVI DER PURSUANT TO THE PROVI SI ONS OF SECTI ON
701(A) SHALL BE LI ABLE FOR PAYMENT OF ANY CLAI M AGAI NST A HEALTH
CARE PROVI DER FOR ANY LOSS OR DAMAGES AWARDED | N A PROFESSI ONAL
LI ABI LI TY ACTI ON | N EXCESS OF $100, 000 PER OCCURRENCE.

(© THERE | S HEREBY CREATED A CONTI NGENCY FUND FOR THE
PURPOSE OF PAYI NG ALL AWARDS FOR LGSS OR DAMAGES AGAI NST A
HEALTH CARE PROVI DER AS A CONSEQUENCE OF ANY MEDI CAL MALPRACTI CE
ACTION WHICH | S I N EXCESS OF $100, 000. SUCH FUND SHALL BE KNOWN
AS THE " MEDI CAL PROFESSI ONAL LI ABI LI TY CATASTROPHE LOSS FUND, *
IN TH'S ARTI CLE VI CALLED THE " FUND. "

(D) THE FUND SHALL BE FUNDED BY THE LEVYI NG OF AN ANNUAL
SURCHARGE ON ALL HEALTH CARE PROVI DERS. THE SURCHARGE SHALL BE

19750H1367B2055 - 15 -
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DETERM NED BY THE COWM SSI ONER BASED UPON ACTUARI AL PRI NCI PLES
AND SHALL NOT EXCEED 10% OF THE COST TO EACH HEALTH CARE

PROVI DER FOR MAI NTENANCE OF PROFESSI ONAL LI ABI LI TY | NSURANCE.
ALL | NCOVE FROM THE FUND SHALL BE HELD I'N TRUST, DEPOCSI TED IN A
SEGREGATED ACCOUNT, | NVESTED AND REI NVESTED BY THE COMM SSI ONER,
AND SHALL NOT BECOVE A PART OF THE GENERAL FUND OF THE
COMWONWEALTH. | F THE TOTAL FUND EXCEEDS THE SUM OF $15, 000, 000
AT THE END OF ANY CALENDAR YEAR AFTER THE PAYMENT OF ALL CLAI M5
AND EXPENSES, | NCLUDI NG THE EXPENSES OF OPERATI ON OF THE OFFI CE
OF THE DI RECTOR, THE COWM SSI ONER SHALL REDUCE THE SURCHARGE
PROVIDED IN THI'S SECTI ON | N ORDER TO MAI NTAIN THE FUND AT AN
APPROXI MATE LEVEL OF $15, 000, 000. THE COWM SSI ONER SHALL | SSUE
RULES AND REGULATI ONS CONSI STENT WTH TH' S SECTI ON REGARDI NG THE
ESTABLI SHVENT OF THE FUND AND THE LEVYI NG, PAYMENT AND

COLLECTI ON OF THE SURCHARGES.

(E) THE FAI LURE OF ANY HEALTH CARE PROVI DER TO COWPLY W TH
ANY OF THE PROVI SIONS OF TH S SECTI ON OR ANY OF THE RULES AND
REGULATI ONS | SSUED BY THE COWMM SSI ONER SHALL RESULT I N THE
SUSPENSI ON OR REVOCATI ON OF THE HEALTH CARE PROVI DER S LI CENSE
BY THE LI CENSURE BOARD.

SECTI ON 702. (A) THE FUND SHALL BE ADM NI STERED BY A
DI RECTOR WHO SHALL BE APPQO NTED BY THE GOVERNOR AND VWHOSE SALARY
SHALL BE FI XED BY THE EXECUTI VE BOARD. THE DI RECTOR MAY EMPLOY
AND FI X THE COMPENSATI ON OF SUCH CLERI CAL AND OTHER ASSI STANTS
AS MAY BE DEEMED NECESSARY.

(B) THE DI RECTOR SHALL BE PROVI DED W TH ADEQUATE OFFI CES I N
VWH CH THE RECORDS SHALL BE KEPT AND OFFI CI AL BUSI NESS SHALL BE
TRANSACTED, AND THE DI RECTOR SHALL ALSO BE PROVI DED W TH
NECESSARY OFFI CE FURNI TURE AND OTHER SUPPLI ES.

(© THE BASI C COVERACE | NSURANCE CARRI ER SHALL PROVPTLY

19750H1367B2055 - 16 -
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NOTI FY THE DI RECTOR OF ANY CASE WHERE | T REASONABLY BELI EVES
THAT THE VALUE OF THE CLAI M EXCEEDS THE BASI C | NSURER' S
COVERAGE. FAI LURE TO SO NOTI FY THE DI RECTOR SHALL MAKE THE BASI C
COVERACGE | NSURANCE CARRI ER RESPONSI BLE FOR THE PAYMENT OF THE
ENTI RE AWARD OR VERDI CT, PROVI DED THAT THE FUND HAS BEEN

PREJUDI CED BY THE FAI LURE OF NOTI CE.

(D) THE BASI C COVERACE | NSURANCE CARRI ER SHALL AT ALL TI MES
BE RESPONSI BLE TO PROVI DE A DEFENSE FOR THE | NSURED HEALTH CARE
PROVI DER. | N SUCH | NSTANCES WHERE THE DI RECTOR HAS BEEN NOTI FI ED
I N ACCORDANCE W TH SUBSECTI ON (C), THE DI RECTOR MAY, AT HI'S
OPTION, JO N I N THE DEFENSE AND BE REPRESENTED BY COUNSEL.

(E) I N THE EVENT THAT THE BASI C COVERAGE | NSURANCE CARRI ER
ENTERS | NTO A SETTLEMENT W TH THE CLAI MANT TO THE FULL EXTENT OF
I TS LI ABILITY AS PROVI DED ABOVE, | T MAY OBTAIN A RELEASE FROM
THE CLAI MANT TO THE EXTENT OF | TS PAYMENT, WH CH PAYMENT SHALL
HAVE NO EFFECT UPON ANY EXCESS CLAI M AGAI NST THE FUND.

(F) THE DI RECTOR |I'S AUTHORI ZED TO DEFEND, LI TlI GATE, SETTLE
AND/ OR COVPROM SE ANY CLAI M I N EXCESS OF THE BASI C COVERAGE
HEREI NBEFORE PROVI DED.

(G THE DI RECTOR | S HEREBY EMPONERED TO PURCHASE, ON BEHALF
OF THE FUND, AS MJCH | NSURANCE OR RE-| NSURANCE AS | S NECESSARY
TO PRESERVE THE FUND.

SECTI ON 703. THE PROVI SI ONS OF SECTI ONS 701 AND 702 OF TH S
ACT SHALL AUTOVATI CALLY BE REPEALED ON JANUARY 1, 1978 UNLESS
SUCH SECTI ONS ARE REENACTED BY THE GENERAL ASSEMBLY PRI OR TO
SUCH DATE. I N THE EVENT THE GENERAL ASSEMBLY FAILS TO REENACT
SUCH SECTI ONS PRI OR TO SUCH DATE, ANY MONEYS REMAI NI NG I N THE
FUND SHALL BE RETURNED TO THE HEALTH CARE PROVI DERS I N
PROPORTI ON TO THE CONTRI BUTI ONS MADE BY SUCH HEALTH CARE
PROVI DERS UNDER SUCH TERMS AND CONDI TI ONS AS DETERM NED BY RULES

19750H1367B2055 - 17 -



© o0 N oo o A~ wWw N P

N RN NN RN NN N NN R B R B R R R R R e
© 0O N O U~ W N B O © 0 N o o M W N B O

30

AND REGULATI ONS PROMULGATED BY THE COWM SSI ONER
ARTI CLE VI I |
Avai l ability of Insurance

Section 801. The comm ssioner shall establish and inpl enent
or approve and supervise a plan assuring that professional
l[iability insurance fer—any—healthecareprovider will be
conveniently and expeditiously available, subject only to
paynment or provisions for paynent of the premium to each health
care provider who cannot conveniently obtain insurance through
ordinary methods at rates not in excess of those applicable to
simlarly situated health care providers under the plan. The
pl an may provi de reasonabl e nmeans for the transfer of health
care providers insured thereunder into the ordinary insurance
mar ket, at the same or |lower rates pursuant to regul ations

establ i shed by the Insurance Comm ssioner. The plan may be

i npl enent ed by assighrent—of—appticants—anpnrginsurers—poong-

- . . | . . A JO NT
UNDERWRI TI NG ASSOCI ATI ON or any ot her nethod, that results in

all applicants being conveniently afforded access to the
i nsurance coverages on reasonable and not unfairly
di scrimnatory ternmns.

Section 802. Al insurers EXCEPT FRATERNAL BENEFI T SOCI ETI ES
adm tted to transact the business of insurance in this
Commonweal th witing professional liability and personal injury
l[iability insurance in this Commobnweal th or any ot her

jurisdiction, other than reinsurers, shall participate in the

pl an. The plan shall provide for equitabl e appertionrent—anpng
] - . . - i :
he fi Ll | e | ded L |
the—plan—and-thecosts—of operation—oftheplan— APPORTI ONMVENT

19750H1367B2055 - 18 -



OF THE FI NANCI AL BURDENS OF | NSURANCE PROVI DED TO APPLI CANTS
UNDER THE PLAN AND THE COSTS OF OPERATI ON OF THE PLAN AMONG ALL
PARTI CI PATI NG | NSURERS WRI TI NG SUCH | NSURANCE COVERAGE

Section 803. Subject to the supervision and approval of the
conmmi ssioner, insurers may consult and agree with each ot her and
wi th other appropriate persons as to the organi zati on,
adm ni stration and operation of the plan and as to rates and
rate nodifications for insurance coverages provi ded under the
pl an. Rates and rate nodifications adopted or changed for
i nsurance coverages provi ded under the plan shall be approved by
t he comm ssioner in accordance with the act of June 11, 1947
(P.L.538, No.246), known as "The Casualty and Surety Rate
Regul atory Act."

Section 804. To carry out the objectives of this article,

t he comm ssioner may adopt rules, nake orders, enter into
agreenents with other governnmental or private entities and

i ndi vidual s and form and operate or authorize the formation and
operation of bureaus and other legal entities.

Section 805. The plan must—alse SHALL assure that there is
avai |l abl e through the private sector or otherwi se, to al
appl i cants, adequate prem um financing or provision for the
i nstal | ment paynment of prem uns subject to customary terns and
condi ti ons.

Section 806. The conm ssioner shall select an insurer to
adm ni ster any plan established pursuant to this article. Such
insurer shall be admtted to transact the business of insurance
in this Commonweal t h.

Section 807. The Insurance Conmm ssioner shall not approve a
policy witten on a "clains nmade" basis by any insurer doing

busi ness in this Cormonweal th unl ess such i nsurer shal
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guarantee to the comm ssioner the continued availability of

suitable liability protection for health care providers

subsequent to the discontinuance of professional practice by the
health care provider or the sooner term nation of the insurance
policy by the insurer or the health care provider for so |long as
there is a reasonabl e anticipationof—the probability of a claim <—
for injury being discovered but not reported.

Section 808. |If 25%or nore of all physicians in any of
Specialty Board Certified Casses 3, 4 and 5 are deni ed
professional liability insurance coverage the comm ssioner, may;- <—
after notice in the Pennsylvania Bulletin and public hearings,

MAY decl are that the method of providing coverage under sections <—
801 and 802 shall be the sole and exclusive nethod within this
Commonweal t h.
ARTI CLE | X
Di sci plinary Proceedi ngs

Section 901. Investigations.--The State Board of Medi cal
Education and Li censure AND THE STATE BOARD OF OSTEOPATHI C <—
EXAM NERS shal | enpl oy such qualified investigators and
attorneys as are necessary to fully inplenent s THEIR <—
authority to revoke, suspend, limt or otherw se regulate the
i censes of physicians; issue reprimands, fines, require
refresher educational courses, or require |icensees to submt to
medi cal treatnent.

Section 902. Hearings.--(A) The State Board of Medi cal <—
Education and Li censure AND THE STATE BOARD OF OSTEOPATHI C <—
EXAM NERS shal | appoint, with the approval of the Governor, such
heari ng exam ners as shall be necessary to conduct hearings in
accordance with the disciplinary authority granted by the act of

July 20, 1974 (P.L.551, No.190), known as the "Medical Practice
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Act of 974" 1974," AND THE ACT OF MARCH 19, 1909 (P.L.46, <—
NO. 29), ENTITLED, AS AMENDED, "AN ACT TO REGULATE THE PRACTI CE

OF OSTEOPATHY AND SURGERY | N THE STATE OF PENNSYLVANI A; TO

PROVI DE FOR THE ESTABLI SHVENT OF A STATE BOARD OF OSTEOPATHI C

EXAM NERS; TO DEFI NE THE PONERS AND DUTI ES OF SAI D BOARD OF
OSTECPATHI C EXAM NERS; TO PROVI DE FOR THE EXAM NI NG AND

LI CENSI NG OF OSTEOPATHI C PHYSI CI ANS AND SURGEONS | N THI S STATE;

AND TO PROVI DE PENALTI ES FOR THE VI CLATION OF THI S ACT." Sueh <—
I . . halt | I .
(B) THE STATE BOARD CF MEDI CAL EDUCATI ON AND LI CENSURE OR <—

THE STATE BOARD OF OSTEOPATHI C EXAM NERS SHALL HAVE THE PONER TO
ADOPT AND PROMULGATE RULES AND REGULATI ONS SETTI NG FORTH THE
FUNCTI ONS, POWERS, STANDARDS AND DUTI ES TO BE FOLLOAED BY ANY
HEARI NG EXAM NERS APPO NTED UNDER THE PROVI SIONS OF THI S

SECTI ON.

(© SUCH HEARI NG EXAM NERS SHALL HAVE THE PONER TO CONDUCT
HEARI NGS | N ACCORDANCE W TH THE REGULATI ONS OF THE STATE BOARD
OF MEDI CAL EDUCATI ON AND LI CENSURE OR THE STATE BOARD OF
OSTECPATHI C EXAM NERS, AND TO | SSUE subpoenas requiring the
attendance and testinony of individuals or the production of,
perti nent books, records, docunents and papers by persons whom
they believe to have information relevant to any matter pendi ng
before the exam ner. Such exam ner shall al so have the power to
adm ni ster oat hs.

Section 903. Hearing Exam ners' Decisions.--The hearing
exam ner shall hear evidence submtted and argunents of counsel,
if any, with reasonabl e dispatch, and shall pronptly record his
deci sion, supported by findings of fact, and a copy thereof
shall imediately be sent to the State Board of Medica

Educati on and Li censure OR THE STATE BOARD OF OSTECPATHI C <—
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EXAM NERS and to counsel of record, or the parties, if not
repr esent ed.

Section 904. Evidence.--In all hearings proof may be made by
oral testinony or by deposition or interrogatories. Such
depositions shall be taken in the manner and upon the notice
required by the rules for taking depositions in civil cases and
may be introduced into evidence without regard to the
avai lability of the witness to testify at the time of trial. Any
wi t ness, however, may be subpoenaed by any party to the
controversy to testify pursuant to the rules appropriate to
civil actions and shall be considered to be the witness of the
party who offered the deposition.

Section 905. Review of the State Board of Medical Education
and Li censure OR THE STATE BOARD OF OSTEOPATHI C EXAM NERS. - - (a)
If application for reviewis made to the State Board of Medi cal
Education and Li censure OR THE STATE BOARD OF OSTECPATHI C
EXAM NERS wi thin 20 days fromthe date of any decision nade as a
result of a hearing held by a hearing exam ner, the State Board
of Medical Education and Licensure OR THE STATE BOARD OF
OSTEOPATHI C EXAM NERS shal | review the evidence, and if deened
advi sabl e by the board, hear argunment and additional evidence.

(b) As soon as practicable, the State Board of Medi cal
Education and Li censure OR THE STATE BOARD OF OSTECPATHI C
EXAM NERS shal | nmake a decision and shall file the same with its
finding of the facts on which it is based and send a copy
t hereof to each of the parties in dispute.

Section 906. Appeals.--Decision by the State Board of
Medi cal Education and Licensure OR THE STATE BOARD COF
OSTECOPATHI C EXAM NERS shal | be concl usive and binding as to al

guestions of fact, but any nedical practitioner may, within 30
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days fromthe date of such decision appeal to the Comobnweal th
Court of Pennsylvania alleging certain errors of |aw under the
same terns and conditions as cover appeals in actions involving
St at e agenci es.

Section 907. Fees.--(A) Al fees, charges and fines <—
col |l ected under the provisions of the act of July 20, 1974
(P.L.551, No.190), known as the "Medical Practice Act of 1974"
are hereby specifically appropriated for the exclusive use by
the State Board of Medical Education and Licensure in carrying
out the provisions of that act.

(B) ALL FEES, CHARGES AND FI NES COLLECTED UNDER THE <—
PROVI SI ONS OF THE ACT OF MARCH 19, 1909 (P.L.46, NO 29),

ENTI TLED, AS AMENDED, "AN ACT TO REGULATE THE PRACTI CE OF
OSTEOPATHY AND SURCERY | N THE STATE OF PENNSYLVANI A; TO PROVI DE
FOR THE ESTABLI SHMENT OF A STATE BOARD OF OSTEOPATH C EXAM NERS;
TO DEFI NE THE PONERS AND DUTI ES OF SAI D BOARD OF OSTEGPATHI C
EXAM NERS; TO PROVI DE FOR THE EXAM NI NG AND LI CENSI NG OF
OSTEOPATHI C PHYSI Cl ANS AND SURGEONS I N THI' S STATE; AND TO

PROVI DE PENALTI ES FOR THE VI OLATION OF TH S ACT," ARE HEREBY
SPECI FI CALLY APPROPRI ATED FOR THE EXCLUSI VE USE BY THE STATE
BOARD OF OSTEOPATH C EXAM NERS | N CARRYI NG QUT THE PROVI SI ONS OF

THAT ACT.
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20 ARTI CLE X

21 General Provisions

22 Section 1001. There shall be no liability on the part of and
23 no cause of action for |ibel shall arise against any nenber

24 insurer, the State Board of Medical Education and Licensure, THE <—
25 STATE BOARD OF OSTEOPATHI C EXAM NERS, the Regional Arbitration
26 Panels, or the comm ssioner or his representatives for any

27 action taken by any of themin the performance of their

28 respective powers and duties under this act.

29 Section 1002. Any termnation of a professional liability

30 insurance policy by cancellation is not effective against the
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i nsured covered thereby, unless atteast60-days—beforethe
canceHat+ontakes—effeet~ NOTI CE OF CANCELLATI ON SHALL HAVE

BEEN G VEN W THI N 60 DAYS AFTER THE | SSUANCE OF SUCH CONTRACT OF
| NSURANCE AGAI NST THE | NSURED COVERED THEREUNDER AND NO
CANCELLATI ON SHALL TAKE EFFECT UNLESS a witten notice giving
STATI NG THE REASONS FOR THE CANCELLATI ON AND t he date AND TI ME
upon which term nati on becones effective has been received by
the adm nistrator at his office. Mailing of such notice to the
adm nistrator at his principal office address shall constitute
notice to the adm nistrator

Section 1003. The provisions of this act do not apply to
injuries or death from services rendered or which should have
been rendered by a health care provider which occurred before
the effective date of this act.

Section 1004. Every express contract between a patient and
health care provider in existence on the effective date of this
act, containing provisions inconsistent wwth the terns and
provi sions of this act, remains uninpaired, binding and
effective as to all parties until the contract expires or is
resci nded by I aw or the nmutual agreenent of the parties.

Section 1005. Fines and Penalties.--(a) No health care
provi der shall provide any health care or professional services
until such assessnents as are levied by the adm nistrator are
pai d.

(b) Any health care provider licensed by the Commonweal th or
operating under a certificate of authority issued by the
Commonweal th who viol ates the provisions of subsection (a) shall
upon conviction in a sumrary proceedi ng be sentenced to pay a
fine of not |ess than $100 nor nore than $1,000 per day for each

day of practice without the necessary receipts, and may be
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subject to a suspension of his license or certificate of
authority, or both.

Section 1006. Joint Conmittee.--There is hereby created a
conmmittee to consist of the conm ssioner as chairnman, the
Secretary of Health and two nenbers of the Senate, ONE MEMBER OF
EACH PARTY, to be appointed by the President pro tenpore and two
menbers OF THE HOUSE OF REPRESENTATI VES, ONE MEMBER OF EACH
PARTY, to be appointed by the Speaker of the House of
Representatives. The commttee shall study the distribution of
professional liability insurance costs as anong the various
lesses CLASSES of physicians and health care providers and shal
report thei+ ITS findings and recomrendati ons to the General
Assenbly on or before July 1, 1976. THE COW TTEE SHALL ALSO
STUDY ALL PHASES AND THE FI NANCI AL | MPACT OF THE OPERATI ONS OF
THE MEDI CAL PROFESSI ONAL LI ABI LI TY CATASTROPHE LOSS FUND AND
SHALL REPCRT I TS FI NDI NGS AND RECOMVENDATI ONS TO THE GENERAL
ASSEMBLY ON OR BEFORE JULY 1, 1977.

TH S COMW TTEE SHALL ALSO STUDY ACTUAL OR POTENTI AL PROBLEMS
OF CONFLI CTS OF | NTEREST WHI CH EXI ST OR MAY EXI ST AMONG MEMBERS
OF THE ARBI TRATI ON PANEL W TH EACH OTHER AND W TH OTHER PERSONS
APPEARI NG BEFORE THE ARBI TRATI ON PANEL OR HAVI NG THEI R | NTERESTS
REPRESENTED BEFORE THE ARBI TRATI ON PANEL. THE COWM TTEE SHALL
PROMULGATE A PROPCSED CODE OF ETHI CS W TH SUGGESTED LEGAL
SANCTI ONS TO DEAL W TH ANY VI OLATORS OF THE CODE OF ETHI CS ON OR
BEFORE JULY 1, 1976.

| F THE GENERAL ASSEMBLY, AFTER RECEI VI NG THE FI NDI NGS AND
RECOVMENDATI ONS OF THE JO NT COW TTEE, HAS NOT ENACTED
LEG SLATI ON TO REMEDY THE PROBLEMS OF DI STRI BUTI ON OF
PROFESSI ONAL LI ABI LI TY | NSURANCE COSTS AS AMONG THE VARI QUS
PHYSI CI ANS AND HEALTH CARE PROVI DERS BY JULY 1, 1977, THEN
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THEREAFTER NO PROFESSI ONAL LI ABI LI TY | NSURANCE SHALL BE | SSUED
VWRI TTEN OR RENEWED THAT PROVI DES FOR DI FFERENT RI SK
CLASSI FI CATI ON CATEGORI ES AMONG MEDI CAL DOCTORS AND DOCTORS OF
OSTEGPATHY.

Section 1007. Repealer.--All acts and parts of acts are
repealed in so far as they are inconsistent with this act.

Secti on 1008. Ef fective Date.--This act shall take effect in

o N o o A~ wWw N

90 days.
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