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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2363 *w%”

I NTRODUCED BY MESSRS. LEE AND SCHULZE, NAY 29, 1974

REFERRED TO COW TTEE ON RULES, MAY 29, 1974
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AN ACT
Providing for the regulation in the selection and awardi ng of
contracts relating to design, feasibility and | andscapi ng
whi ch are awarded to architects and engi neers; establishing

t he Public Wrks Professional Services Board, inposing powers

and duties on the board; transferring certain powers, making

an appropriation and providing penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Statenment of Policy.--It is necessary to the
public interest that a new systemfor selection of architects,
engi neers, | andscape architects and surveyors for public works
projects be established through |aw. The CGeneral Assenbly of
Pennsyl vani a has responded by adopting the "Public Wrks

Prof essi onal Services Act," for the express purpose of ensuring
t hat professional services contracts will be awarded to firnms in
a fair and open manner which will encourage professional
conpetition anong all who seek the benefit of public works

prof essi onal contracts wi thin Pennsyl vani a.

Section 2. Short Title.--This act shall be known and may be

cited as the "Public Wirks Professional Services Act."



Section 3. Definitions.--As used in this act:

"Agency" means all departnents, bureaus, boards, conm ssions,
authorities and tax supported institutions which are directly or
indirectly a part of the State Governnment, its politica
subdi vi si ons, school districts, public authorities and publicly
owned utilities.

"Agency official"™ means any el ected or appointed
of fi cehol der, enpl oyee, consultant, or any other person acting
on behalf of an agency for the purpose of engagi ng professional
servi ces.

"Board" nmeans the Public Wrks Professional Services Board.

"Conpensation” nmeans the total anount paid by the agency for
pr of essi onal servi ces.

"Firm' means any individual, partnership, association,
corporation or other legal entity permtted by law to practice
the professions of architecture, |andscape architecture,
engi neering, or surveying within the Commonweal t h of
Pennsyl vani a.

"Professional services" nmeans those services within the scope
of the practice of the professions of architecture, |andscape
architecture, engineering, or surveying as defined under the
| aws of the Commonweal t h of Pennsylvania which are perfornmed by
a firmin connection with its professional enploynent or
practice.

Section 4. Registration and Notice.--(a) Any firmdesiring
to provide professional services to any agency for a public
wor ks project nmust be certified by the board as being eligible
to render professional services, and nmust be included on the
conpr ehensi ve regi ster.

(b) To be certified as eligible to render professional
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services and to be included in the conprehensive register, a
firmmust apply to the board on a form provided by the board.
The board shall certify and include on the conprehensive
register, all firnms which neet the standards established by the
board for certification.

(c) Any agency desiring professional services for a public
wor ks project nmust notify the board of the project in sufficient
time to be published in the bulletin as hereinafter provided.
Such notice shall be of such detail as to permt a firmto be
sufficiently informed of the scope of the professional services
desi r ed.

Section 5. The Board; Menbership; Qualifications and
Conpensation.--(a) There is hereby created a Public Wrks
Prof essi onal Services Board within the Treasury Departnment. The
board shall consist of three nenbers appointed by the Governor
with the advice and consent of the Senate, one of whom shall be
a professional engineer licensed and registered under the | aws
of this Commonweal th, one of whom shall be an architect
certified and regi stered under the laws of this Commonwealth,
and one of whom shall be a business person with either a
bachelor's or master's degree in business adnmi nistration and at
| east ten years experience in a responsible executive position
in business or finance who in addition is neither an engi neer
nor an architect. Said person shall be the chairman of the
boar d.

(b) The termof office for the first appointees shall be the
engi neer for a period of two years, the architect for a period
of four years and the business executive for a period of six
years. Thereafter all board nenbers shall serve for six years.

Board nmenbers shall be eligible for reappointnment. Any vacancy
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shall be filled for the unexpired termof office and in the sane
manner as regul ar nenbers are sel ect ed.

(c) Menbers of the board may be renoved fromoffice for
cause. Any nenber before renoval, shall be entitled to
reasonabl e notice of the charges filed and a public hearing
prior to any di sm ssal.

(d) Board nenbers shall not engage in any other occupation
for which a salary or any other form of conpensation is paid.
Board nmenbers shall receive a salary of forty-five thousand
dol | ars ($45, 000) annually.

Section 6. Powers and Duties.--The board shall have the
foll owi ng powers and duties in addition to others set forth in
this act.

(a) The board shall designate, in accordance with the
procedures set forth herein, in section 7 and the rul es and
regul ati ons adopted pursuant to this act, which firmshall be
awar ded t he professional service contract for each public works
proj ect of every agency: Provided, That for the public works
project of any political subdivision, |ocal authority and
publicly owned utility for which professional services are
required, the professional service contract shall be awarded in
accordance with existing |aw. And, provided further, That for a
public works project of any political subdivision, |ocal
authority or publicly owned utility for which State funds are
directly or indirectly expended, no such contract shall be
awar ded unl ess and until the | ocal agency responsible for
awar di ng the contract, shall select a firmfromthe
conprehensi ve regi ster mai ntained by the board, and submt such
firmto the board for approval. The board shall notify the | ocal

agency of approval or disapproval of the firmwthin thirty days
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fromrecei pt of notice of selection, in accord with the criteria
established herein in the procedures for designation of a firm
for a State agency.

(b) The board shall establish and nmai ntain a conprehensive
register of all firms which are eligible, in accord with the |aw
and the rules and regul ations of the board, to perform
prof essi onal services for all agencies. The register shall be
avai l abl e for public inspection during the board s working days.

(c) (1) The board shall establish and cause to be published
a nonthly bulletin which shall contain a conplete listing of al
nonl ocal public works projects which require professional
services but for which no firmhas been designated. The first
such listing of a requirenment for professional services shall be
published in the bulletin not later than six nonths before the
date on whi ch conmencenent of the professional services is
required. The bulletin shall be mailed nonthly to each firmon
t he conprehensive register.

(2) Every agency shall notify the board of each public works
project for which professional services are required. Such
notification shall be made in sufficient tinme that the first
publication of the notice will be in conformty with clause (1)
of this subsection. The notification shall include a general
description of the project, the date when the services are to
commence, and be in sufficient detail to reasonably notify a
firmof the requirenents of the project.

(d) The board shall adopt generally accepted accounting
principles to account for conpensation paid and noneys expended.
Firms shall adopt such procedures prior to being eligible for
i nclusi on on the conprehensive register. The Auditor General

may, in his sole discretion, or shall at the direction of the
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board, perform an annual audit of any firmon the conprehensive
regi ster which has received conpensati on fromany agency, or is
presently engaged with an agency in a professional services
contract for a public works project.

(e) The board shall make an annual report to the General
Assenbly by January 31st of each year. The report shall include,
but not be limted to, the foll ow ng:

(1) the total value of all professional service contracts
t he board has desi gnated or approved during the preceding year;

(2) the aggregate and individual total contract price for
all professional service contracts designated or approved for
every firmduring the preceding year; and

(3) the aggregate and individual total contract price for
all professional service contracts entered into by each agency
during the preceding year.

(f) The board shall rmaintain conprehensive records of al
busi ness conducted by the board. Al public nmeetings of the
board shall be recorded verbatim The board shall maintain
separate files for each firmon the conprehensive regi ster, and
such file shall contain all records of any business transaction
bet ween the board and the firm Al records required to be kept
by this section shall be open for public inspection, and copies
of any record nmay be had by any nenber of the public upon
paynment of the cost of reproduction.

(g) The board shall adopt such rules and regulations as it
deens necessary and proper for inplenentation of this act.

Section 7. Procedures for Designation or Approval of a
Firm--(a) In order for a firmto be considered by the board for
a specific professional service contract, the firm nmust be

i ncl uded on the conprehensive register of firnms eligible to
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perform public services.

(b) Once a project has been announced in the nonthly
bulletin, any eligible firmmay apply to the board to be
designated for the project. Such application nust be submtted
to the board at | east ninety days before the date on which the
prof essi onal services are to conmence. Such application shal
include, but is not limted to, an item zed esti mated contract
price and the qualifications of the firmto performthe required
pr of essi onal servi ces.

(c) The board may eval uate applications in public or private
neeti ngs, and shall consider anong other factors, the estimated
contract price, the ability of the firm s professional
personnel, the past performance of the firm the willingness to
nmeet project times and budget requirenments, recent, current and
proj ected workl oads, and financial ability of the firm

(d) Al final designations or approvals shall be made at a
public neeting of the board. In making such designation or
approval, the board shall make public its reason for designating
or approving a particular firm

Section 8. Cost of Qperation.--The board shall make an
annual assessnent, not to exceed one hundred fifty dollars
($150) per firm against every firmon the conprehensive
regi ster. Such assessnment shall be used to neet the costs of
publ i shing and distributing the nonthly bulletin. In addition
the board shall assess costs of operation against each agency it
serves on a cost per project basis. Any deficiency in revenue
fromthe prior sources shall be appropriated to the board from
t he CGeneral Fund.

Section 9. Enpl oyees.--The board may enpl oy such personnel

as it deens necessary for the efficient operation of the board.
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Al'l such personnel, with the exception of |egal counsel, shal

be enpl oyed through the State civil service system The board
may enpl oy | egal counsel, which counsel shall be selected by the
board with the approval of the Attorney General.

Section 10. Exenptions.--(a) The provisions of this act
governing the procedures for designating or approving a firm
shall not apply to:

(1) Contracts not in excess of ten thousand doll ars
($10,000): Provided, That the contract is not for the purpose of
conducting studies which in the opinion of the board, are
prelimnary or feasibility studies, in which case the act
appl i es.

(2) Those contracts for professional services for public
wor ks projects necessitated by public energency upon
certification by the board chairman that a public energency
exi sts.

(b) When the provisions of this act do not apply because of
clauses (1) or (2) of this section, contracts for professional
services shall be negotiated directly between the firmand the
agency, and shall be awarded at the sole discretion of the
official in charge of the agency. Such exercise of discretion is
subject to review by the board for either m suse or abuse.

Section 11. Prohibitions.--(a) No firmshall enploy, retain,
or otherw se engage any individual, partnership, association,
corporation, or other entity to solicit or secure any
prof essi onal service contract for any public works project for
which State funds are directly or indirectly expended: Provided
however, That a bona fide enployee of a firmwho is enpl oyed
solely by said firmmay so solicit or secure such contract.

(b) No firmshall pay, or offer or agree to pay, any
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i ndi vi dual, partnership, association, corporation, or other
entity any fee, conpensation, percentage, gift or any other

t hing of val ue contingent upon or resulting fromthe designation
or approval of a firmby the board.

(c) No firm or any officer, enployee, or sharehol der in any
firmshall hold any interest whatever in any manufacturer or
suppl i er of any goods used in any public works project for which
said firmholds a professional service contract, nor shall any
firmhold any interest in any other contractor or subcontractor
who is engaged in the public works project for which said firm
hol ds a professional service contract.

(d) No agency official, whether or not such agency official
is to be paid, has been offered or has been paid any fee,
conpensati on, percentage, gift or any other thing of value from
any firm individual, partnership, association, corporation or
other entity which is contingent upon or results fromthe award
of any professional service contract, shall offer to solicit or
secure or solicit or secure any professional service contract
for any public works project for which State funds are, directly
or indirectly, expended.

(e) Each professional services contract entered into between
any agency and any firmshall contain the follow ng cl ause:
“"(Narme of firm warrants that the firm has not violated any
provi si ons of subsections (a), (b) or (c) of section 11 of the
"Public Wrks Professional Services Act.'"

Section 12. Penalties.--(a) Any firm which violates any of
t he provisions of subsections (a), (b) and (c) of section 11 of
this act, shall be subject to all of the follow ng penalties:

(1) Cuilty of a m sdeneanor of the third degree and shal

pay a fine of not nore than two thousand five hundred dollars
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($2,500), or to undergo inprisonnent for not nore than one year
or bot h.

(2) Enable the contracting agency to term nate the contract
wi thout further liability to the Commonweal th or the agency and
in addition the firmshall return to the agency any and al
conpensati on pai d.

(3) The firmshall also be banned for a period of five years
fromthe date of conviction in a court of conpetent jurisdiction
fromentering a contract for professional services and from
engagi ng i n any ot her busi ness whatever involving public works
projects for any public agency. The board shall informthe
Federal Governnment and all other states of the ban inposed on
the firm

(b) Any agency official who shall violate any provision of
subsection (d) of section 11 of this act shall be guilty of a
m sdeneanor of the third degree and subject to a fine of not
nore than two thousand five hundred dollars ($2,500), or to
undergo i nprisonnent of one year or both.

Section 13. Validity of Existing Contracts.--Nothing herein
shall affect the validity of any contract in existence at the
effective date of this act.

Section 14. Appeals.--The decisions of the board shall be
appeal able to the Commonwealth Court within thirty days of the
deci sion and the appeal shall be only for an abuse of discretion
by the board.

Section 15. Appropriation.--The sumof five hundred thousand
dol I ars ($500, 000) or as nmuch as may be necessary is hereby
specifically appropriated to the Public Wrks Professional
Services Board to inplenent the provisions of this act.

Section 16. Repealer.--All other acts and parts of acts
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1 inconsistent with this act are repealed to the extent of the
2 inconsistency.

3 Section 17. Effective Date.--This act shall take effect
4 January 1, 1975.
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