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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1285 %%

| NTRODUCED BY BELL, BOSCOLA, MJURPHY, KUKOVI CH, CORMAN AND WAUGH,
FEBRUARY 7, 2000

SENATOR BELL, CONSUMER PROTECTI ON AND PROFESSI ONAL LI CENSURE, AS
AMENDED, MARCH 21, 2000

AN ACT
1 Anending the act of Decenber 20, 1985 (P.L.457, No.112),
2 entitled "An act relating to the right to practice nedicine
3 and surgery and the right to practice nedically related acts;
4 reestablishing the State Board of Medical Education and
5 Li censure as the State Board of Medicine and providing for
6 its conposition, powers and duties; providing for the
7 i ssuance of licenses and certificates and the suspension and
8 revocation of licenses and certificates; providing penalties;
9 and making repeals,” further providing for respiratory care
10 practitioners; providing for refusal or suspension or
11 revocation of respiratory care practitioner certificates, for
12 aut omati ¢ suspension and tenporary suspension of respiratory
13 care practitioners, for inpaired professionals and for
14 continuing respiratory care educati on.
15 The General Assenbly of the Conmonweal th of Pennsyl vani a

16 hereby enacts as foll ows:

17 Section 1. Section 13.1(a) of the act of Decenber 20, 1985
18 (P.L.457, No.112), known as the Medical Practice Act of 1985,
19 added July 2, 1993 (P.L.424, No.60), is anmended to read:

20 Section 13.1. Respiratory care practitioners.

21 (a) Certificate required.--[Ei ghteen nonths after the

22 effective date of this section, it]

23 (1) It shall be unlawful for any person to hold hinself



© o0 N oo o A~ wWw N P

N RN R NN N NN R P R R R R R R R R
0o N o o A WO N R O ©O 0O N o A wN - O

29

out to the public as a respiratory care practitioner and to
practice or offer to practice respiratory care unless he
holds a valid, current tenporary permt or certificate issued
by the board.

(2) Beginning with the renewal cycle whi ch commences

after the effective date of this paragraph, the board shal

refuse to renew a certificate issued to a respiratory care

practiti oner unl ess he has conpleted 20 credit hours of

approved conti nui ng educati on ir—accerdancewth section <—
13—7—- OFFERED BY PROVI DERS APPROVED BY THE BOARD BY <
REGULATI ON.

(3) The board shall not issue a certificate to an

appli cant who has ben convicted of a fel ony under the act of

April 14, 1972 (P.L.233, No.64), known as The Controll ed

Subst ance, Drug, Device and Cosnetic Act, or of an offense

under the | aws of another jurisdiction which, if commtted in

this Commonweal th, woul d be a fel ony under The Controll ed

Subst ance, Drug, Device and Cosnmetic Act, unl ess:

(i) at least ten years have el apsed fromthe date of

convi cti on;

(ii) the applicant satisfactorily denponstrates to

the board that he has nade significant progress in

personal rehabilitati on since the conviction such that

certification of the applicant should not be expected to

create a substantial risk of harmto the health and

safety of patients or the public or a substantial risk of

further crimnal violations; and

(iii) the applicant otherw se satisfies the

qual i fications contained in or authorized by this act.

30 As used in this subsection, the term "convicted" includes a
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judgnent, an adm ssion of quilt or a plea of nolo contendere.

* * %

Section 2. The act is anmended by addi ng sections to read:

Section 13. 3. Ref usal or suspensi on or revocati on of

certificate.

(a) GCeneral rule.--The board shall refuse to i ssue a

respiratory care practitioner certificate to any person and

after notice and hearing i n accordance with rul es and

requl ati ons, nmay suspend or revoke the certificate of any person

(1) attenpted or obtained certification by fraud or

m Ssrepresentation

(2) committed repeated occasi on of negligence or

i nconpetence in the practice of respiratory therapy;

(3) been convicted of a felony in a Federal court or in

the courts of this Commonwealth or any other state, territory

or _country;

(4) habitually indulged in the use of narcotics or other

habit-fornm ng drugs or excessively indulged in the use of

al coholic |iquors;

(5) been found quilty of unprofessional conduct;

(6) treated or undertaken to treat human ail nents

ot herwi se than by respiratory therapy as defined in this act;

(7)) had his certificate or |license to practice

respiratory therapy revoked or suspended or havi ng ot her

di sciplinary action taken or his application for a

certificate or license revoked or suspended by the proper

certifying or licensing authority of another state, territory

or _country; or

(8) nmade a m sl eadi ng, deceptive, untrue or fraudul ent
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representation in violation of this act or otherwise in the

practi ce of the profession.

(b) Procedure.--All action of the board shall be taken

subject to the right of notice, hearing and adjudi cati on and t he

ri ght of appeal therefromin accordance with 2 Pa.C. S. (rel ating

to adm ni strative | aw and procedure).

(c) Reinstatenent.--Unless ordered to do so by a court, the

board shall not reinstate the certificate of a person to

practice as a respiratory therapi st which has been revoked, and

such person shall be required to apply for a certificate after a

five-year period if he desires to practice at any tine after

such revocati on.

(d) Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Conviction." This termincludes a finding or verdi ct of

quilt, an adm ssion of quilt or a plea of nolo contendere.

"Unpr of essi onal conduct." This termincludes any departure

fromor the failure to conformto the m ni mal standards of

acceptabl e and prevailing respiratory therapy practice, in which

proceedi ng actual injury to a patient need not be established.

Section 13.4. Autonmtic suspension of respiratory care

practitioners.

(a) GCeneral rule.--A certificate i ssued under section 13.1

shall automatically be suspended upon:

(1) the legal commtnent of a certificate holder to an

i nstituti on because of nental inconpetence from any cause

upon filing with the board a certified copy of such

commi t nent ; or

(2) conviction of a felony under the act of April 14,
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1972 (P.L.233, No.64), known as The Controll ed Substance,

Drug, Device and Cosnetic Act.

(b)Y Stay prohibited.--Automati c suspensi on under this

section shall not be stayed pendi ng an appeal of a conviction.

(c) Restoration.--Restoration of such certificate shall be

made as provided in this act for revocati on or suspensi on of

such certificate hol der

(d) Definitions.--As used in this section, "conviction"

i ncludes a judgnent, admi ssion of quilt or a plea of nolo

cont ender e.

Section 13.5. Tenporary suspension of respiratory care

practitioners.

(a) Standard for suspension.--The board shall tenporarily

suspend a certificate i ssued under section 13.1 under

ci rcunstances as deternined by the board to be an i rmedi ate and

cl ear danger to the public health or safety.

(b)Y Procedure.--The board shall issue an order to that

effect without a hearing, but upon due notice, to the

certificate holder concerned at his | ast known address, which

shall include a witten statenent of all all egati ons agai nst the

certificate holder. The board shall thereupon comrence fornm

action to suspend, revoke or restrict the certificate of the

person concerned as otherw se provided for in this act. Al

actions shall be taken pronptly and wi t hout del ay.

(c) Prelimnary hearing.--Wthin 30 days foll owi ng the

i ssuance of an order tenporarily suspending a certificate, the

board shall conduct, or cause to be conducted, a prelimnary

hearing to determ ne whether there is a prina facie case

supporting the suspension. The certificate hol der whose

certificate has been tenporarily suspended may be present at the
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1 prelimnary hearing and nay be represented by counsel, cross-

2 exam ne wtnesses, inspect physical evidence, call wtnesses,

3 offer evidence and testinony and make a record of the

4 proceedings. If it is deternmned that there is not a prima facie
5 case, the suspended certificate shall be imedi ately restored.

6 (d) Suspension period.--The tenporary suspension shal

7 remain in effect until vacated by the board, but in no event

8 longer than 180 days.

9 Section 13.6. Inpaired professionals.

10 (a) Consultant to board.--The board, with the approval of

11 the conmi ssioner, shall appoint and fix the conpensation of a
12 professional consultant who shall be a |icensee of the board or
13 such other professional, as the board may determine, wth

14 education and experience in the identification, treatnent and
15 rehabilitation of persons with physical or nental inpairnents.
16 This consultant shall be accountable to the board and shall act
17 as a liaison between the board and treatnent prograns, such as
18 alcohol and drug treatnent prograns |icensed by the Depart nent
19 of Health, psychol ogical counseling and inpaired professional
20 support groups which are approved by the board and which provide
21 services to licensees, registrants or certificate hol ders under
22 this act.
23 (b) Deferral and disnissal of corrective action.--
24 (1) The board nay defer and ultinmately dism ss any of
25 the types of corrective actions set forth in this act for an
26 i npai red professional so long as the professional:
27 (i) is progressing satisfactorily in an approved
28 treatment progran and
29 (ii) has not been convicted of a felonious act
30 prohibited by the act of April 14, 1972 (P.L.233, No.64),
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known as The Controll ed Substance, Drug, Device and

Cosnetic Act, or convicted of a felony relating to a

controll ed substance in a court of |law of the United

States or any other state, territory or country.

(c) Disclosure of infornmation to consul tant.--An approved

program provi der shall upon request disclose to the consultant

such information in its possessi on regardi ng an i npaired

professional in treatnent which the program provider i s not

prohi bited fromdi scl osing by an act of this Commpnweal t h,

another state or the United States. The requirenent of

di scl osure by an approved program provider shall apply in the

case of inpaired professionals who:

(1) Enter an agreenent in accordance with this section.

(2) Are the subject of a board investigati on or

di sci plinary proceedi ng.

(3) Voluntarily enter a treatnent program ot her than

under the provisions of this section but who fail to conplete

t he program successfully or to adhere to an aftercare pl an

devel oped by the program provider.

(d) Agreenent with board required.--

(1) An inpaired professional who enrolls in an approved

treatnent program shall enter into an agreenent with the

board under which the professional's |license, reqgistrati on or

certificate shall be suspended or revoked and under which

enforcenent of that suspension or revocati on nay be stayed

for the length of tine the professional remains in the

program and nakes sati sfactory progress, conplies with the

terns of the agreenent and adheres to any linmtations on his

practice i nposed by the board to protect the public.

(2) Failure to enter into such an agreenent shal
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disqualify the professional fromthe inpaired professional

program and shall activate an i nmedi ate i nvesti gati on and

di sci plinary proceedi ng by the board.

(e) Consultant report to board.--If, in the opinion of the

consultant after consultation with the provider, an inpaired

prof essional who is enrolled in an approved treatnent program

has not progressed satisfactorily, the consultant shall report

to the board all information in his possession regardi ng said

pr of essi onal and the board shall institute proceedi ngs to

deternmine if the stay of the enforcenent of the suspensi on or

revocation of the inpaired professional's |license, regi stration

or certificate shall be vacat ed.

(f) Inmmunity for provider.--An approved program provi der who

makes a di scl osure pursuant to this section shall not be subject

to civil liability for such disclosure or its conseguences.

(g) Health professional duty to report. --

(1) Any hospital or health care facility or hone health

care operation, peer or coll eague who has substanti al

evi dence that a professional has an active addictive di sease

for which the professional is not receiving treatnent is

diverting a controll ed substance or is nentally or physically

i nconpetent to carry out the duties of his |license or

regi stration or certification shall nake or cause to be nnde

a report to the board.

(2) A person or facility who acts in a treatnent

capacity to an inpaired professional in an approved treatnent

program shall not be subject to the mandatory reporting

requi renents of this subsection.

(3) Any person or facility who reports pursuant to this

subsection in good faith and without nmalice shall be i nmune
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froma civil or crimnal liability arising fromsuch report.

(4) Failure to provide a report under this subsecti on

within a reasonable time fromrecei pt of know edge of

i mpai rnment shall subject the person or facility to a fine not

to exceed $1,000. The board shall |evy this penalty only

after affording the party the opportunity for a hearing, as

provided in 2 Pa.C.S. (relating to adm nistrati ve | aw and

pr ocedure).
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Section 3. This act shall take effect in 60 days.
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