HOUSE AMENDED

PRI OR PRINTER S NOS. 1508, 1610, 1723 PRINTER S NO. 1778

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1255 =%

| NTRODUCED BY ZEMPRELLI, LAMB, COPPERSM TH, HI LL, MAZZElI, HOLL

ORLANDO, ROVNER, ROSS AND SCALES, OCTOBER 26, 1973

AS REPORTED FROM COWMM TTEE ON BUSI NESS AND COMVERCE, HOUSE OF

REPRESENTATI VES, AS AMENDED, JANUARY 22, 1974

OCO~NOUITARWNE

Hoy—Rsured—er—guaranteed—taans—
PROVI DI NG FOR A MAXI MUM LAWFUL | NTEREST RATE FOR RESI DENTI AL <—

MORTGACGES OF FI FTY THOUSAND DOLLARS OR LESS; provi ding
protections to debtors to whom | oans are made incl uding the
provi sion for disclosure of facts relevant to the maki ng of
residential nortgages, provision for notice of intention to
forecl ose and establishnment of a right to cure defaults on
residential nortgage obligations, provision for the paynent
of attorney's fees with regard to residential nortgage
obligations; clarifying the substantive Iaw on the filing of
and execution on a confessed judgnent; prohibiting waiver of
provi sions of this act, specifying powers and duties of the
Secretary of Banking, and establishing renedi es and providing
penalties for violations of this act.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

ARTI CLE |
Prelim nary Provisions
Section 101. Definitions.--As used in this act:

"Actual settlenent costs" nmeans reasonable suns paid for
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(a) Any insurance prem uns which have been approved by the
I nsurance Conmi ssioner of the Commonweal t h.

(b) Title exam nation and search, and exam nation of public
records.

(c) The preparation and recording of any or all docunents
required by law or custom for settlenent.

(d) Appraisal of property securing the |oan.

(e) A single service charge, which shall include any
consi deration paid by the residential nortgage debtor and
received and retained by the residential nortgage | ender for or
related to the acquisition, maeking, refinancing or nodification
of a residential nortgage |oan, plus any consideration received
by the residential nortgage |ender for making a nortgage
conmi tnent, whether or not an actual |oan follows such
conmmi t ment .

The service charge shall not exceed one per cent of the
original bona fide principal amount of the |oan, except that in
the case of a construction | oan, the service charge shall not
exceed two per cent of the original bona fide principal anmount
of the | oan.

(f) Charges and fees necessary for or related to the
transfer of the property or the closing of the residential
nortgage | oan, paid by the residential nortgage debtor and
received by any party other than the residential nortgage
| ender, whether or not paid by the residential nortgage debtor
directly to the third party or to the residential nortgage
| ender for paynent to the third party.

"Di scount poi nts" nmeans any charges, whether or not actually

denom nated as "discount points,” which are paid by the seller

of residential real property to a residential nortgage |ender
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which directly or indirectly affects the ability of the buyer of
the real estate to secure a residential nortgage.

"Fi nance charge" nmeans the total cost of a |oan or charge for
t he use of noney, including any extensions or grant of credit
regardl ess of the characterization of the sane and i ncl udes any
interest, time price differential, points, premuns, finder's
fees, and other charges levied by the residential nortgage
| ender directly or indirectly against the person obtaining the
| oan or against the seller, |lender, nortgagee or any other party
to the transaction except any actual settlenent costs. The
fi nance charges plus the actual settlenment costs charged by the
residential nortgage |ender shall include all charges made by
the residential nortgage | ender to the residential nortgage
debtor other than the principal of the |oan.

"Loan yield" nmeans the annual rate of return obtained by a
residential nortgage |lender froma residential nortgage debtor
over the termof the | oan and shall be determ ned in accordance
with regul ations issued by the Secretary of Banking. Such
regul ati ons shall establish the method for calculating such rate
of return and shall provide that the finance charge be anortized
over the contract term of the |oan.

"Monthly Index of Long Term United States Governnent Bond
Yi el ds" neans the nonthly unwei ghted average of the daily
unwei ght ed average of the closing bid yield quotations in the
over the counter market for all outstanding United States
Treasury Bond issues, based on available statistics, which are
either maturing or callable in ten years or nore. This index is
expressed in terns of percentage interest per annum

"Mortgage conmtnent” means a legally binding obligation to

| end noney on the security of a residential nortgage.
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1 "Person" means an individual, corporation, business trust,
2 estate trust, partnership or association or any other |egal

3 entity, and shall include but not be Iimted to residential

4 nortgage | enders.

5 "Resi dential nortgage" neans an obligation to pay a sum of
6 noney in an original bona fide principal anount of fifty

7 thousand dollars ($50,000) or |less, evidenced by a security

8 docunment and secured by a lien upon real property |located within
9 this Comonweal th containing two or fewer residential units or
10 on which two or fewer residential units are to be constructed
11 and shall include such an obligation on a residenti al

12 condom niumunit.

13 "Resi dential nortgage debtor"” neans a non-corporate borrower
14 who is obligated to a residential nortgage |lender to repay in
15 whole or in part a residential nortgage and a successor record
16 owner of the property, if any, who gives notice thereof to the
17 residential nortgage |ender.

18 "Residential nortgage internediary” neans a real estate

19 broker, nortgage broker or other person receiving directly or
20 indirectly froma residential nortgage |ender a finder's fee,
21 comm ssion, placenent fee, service charge or other simlar
22 conpensation other than actual settlenent costs in conjunction
23 with the issuance of a residential nortgage or nortgage
24 conmtnent.
25 "Resi dential nortgage | ender"” neans any person who | ends
26 noney or extends or grants credit and obtains a residential
27 nortgage to assure paynent of the debt. The termshall al so
28 include the holder at any tine of a residential nortgage
29 obligation.
30 "Security docunent" means a nortgage, deed of trust, real

19730S1255B1778 - 4 -
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estate sal es contract or other docunment creating upon

recordation a lien upon real estate.

ARTI CLE |
Maxi-mom-Lawful—tnterest—Rate SCOPE OF ACT <—
Seet+ona—284—Max+mm-Lawbul—aterest—Rate—Exeept—as <—

SECTI ON 201. SCOPE OF ACT.--TH S ACT APPLI ES TO RESI DENTI AL <—
MORTGAGES AS DEFI NED HEREIN | N THE BONA FI DE PRI NCl PAL AMOUNT OF
FI FTY THOUSAND DOLLARS ($50, 000) OR LESS AND SHALL NOT AFFECT
ANY EXI STI NG LAW EXCEPT AS TO RESI DENTI AL MORTGAGES | N SUCH
AMOUNT.

Section 202. Legal Rate of Interest.--Reference in any |aw
or docunent enacted or executed heretofore or hereafter to
"l egal rate of interest” and reference in any docunent to an
obligation to pay a sumof noney "with interest” wthout
specification of the applicable rate shall be construed to refer

to the rate of interest of six per cent per annum

ARTI CLE 111
Exceptions—to Maxi mum Lawf ul | nterest <—
Rat e ON RESI DENTI AL MORTGAGES <—

Section 301. Residential Mrtgage Interest Rates.--(a) The
CGeneral Assenbly hereby finds that it is necessary and
appropriate to establish a flexible maximum|lawful interest rate
for residential nortgages, as defined in this act, and that the
Mont hly I ndex of Long Term United States Governnment Bond Yields

is the appropriate basis on which such a maxi rumrate of
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interest nay be established and that the merthly—index MONTHLY <—
| NDEX of such leng—term LONG TERM United States Governnment Bond <—
Yi el ds conpiled by the Board of Governors of the Federal Reserve
System and as published by said Board of Governors in the

nmont hl y Federal Reserve Bulletin accurately reflects this

function.

(b) The maximumlawful rate of interest for residential
nort gages, as defined in this act, entered into or contracted
for during any cal endar nonth shall be equal to the Monthly
I ndex of Long Term United States Governnent Bond Yields for the
second precedi ng cal endar nonth plus an additional two and one-
hal f per cent per annum rounded off to the nearest quarter of
one per cent per annum

(c) On or before the twentieth day of each nonth, the
Secretary of Banking (i) shall determ ne, based on avail abl e
statistics, the Monthly Index of Long Term United States
Government Bond Yields for the preceding cal endar nonth; and
(i1i) shall determ ne the maxi mum|awful rate of interest for
residential nortgages for the next succeedi ng nonth, as defined
in subsection (b) of this section, and shall cause such maxi num
awful rate of interest to be filed with the Legislative
Ref erence Bureau for publication in the Pennsyl vania Bulletin;
such maxi mum |l awful rate of interest to be effective on the
first day of the next succeedi ng nonth.

(d) The loan yield obtained by a residential nortgage | ender
fromthe residential nortgage debtor shall not exceed the
maxi mum | awful rate of interest for residential nortgages
established in section 301 (b). A contract rate within the
maxi mum | awful interest rate applicable to a residenti al

nortgage at the tine of the | oan settlenment shall be the nmaxi mum

19730S1255B1778 - 6 -
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awful interest rate for the termof the residential nortgage.

(e) In all proceedings and in all |egal actions, the maximm
lawful rate of interest for all residential nortgages, as
defined in this act, as published in the Pennsylvania Bulletin
by the Secretary of Banking shall be the maxi mum|awful rate of
interest for residential nortgages, as defined in this act.

(f) The maximumlawful rate of interest set forth in this
secti on and+n-seection201of this—aet shall not apply to (i) an
obligation to pay a sumof noney in an original bona fide
princi pal anbunt of nmore than fifty thousand dollars ($50, 000);
(i1i) an obligation to pay a sumof noney in an original bona
fide principal amount of fifty thousand dollars ($50,000) or
| ess, evidenced by a security docunent and secured by a lien
upon real property, other than a residential nortgage as defined
inthis act or (iii) to a loan to a person subject to the act of
April 27, 1927 (P.L.404, No.260), entitled "An act prohibiting
corporations frompl eading usury as a defense,” section 313 of
the act of May 5, 1933 (P.L. 364, No.106), known as the "Business
Corporation Law," or Title 15 Pa.S. section 7544.

Section 302. Federally Guaranteed Loans.--The maxi num | awf ul
rate of interest prescribed in sections 201 and 301 of this act
shall not apply to any | oan insured or guaranteed in whole or in
part by the Federal Housing Adm nistration, the Veterans
Adm ni stration or any other departnment or agency of the United
St ates Governnent: Provided, That any such loan is subject to a
maxi mum rate of interest established by |aw or by such
department or agency.

Section 303. Commtnents to Enter Into Residenti al
Mort gages. -- A residential nortgage conm tnment which provides for

consunmation within some future tine follow ng the issuance of

19730S1255B1778 - 7 -
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t he nortgage comm tnent may be consummated pursuant to the

provi sions, including interest rate, of such commtnent
notw t hstanding the fact that the maxi num | awful rate of
interest at the tine the residential nortgage is entered into is
| ess than the conmtnent rate of interest, provided:

(1) The commtnent rate of interest does not exceed the
maxi mum |l awful interest rate in effect on the date the nortgage
conmi t nent was i ssued;

(2) The nortgage conm tment when agreed to by the borrower
shall constitute a legally binding obligation on the part of the
residential nortgage |lender to nake a residential nortgage | oan
within a specified tinme period in the future at a rate of
i nterest not exceeding the maxinum|lawful rate of interest
effective as of the date of conmtnent offer.

ARTI CLE 1V
Protective Provisions

Section 401. Disclosure Requirenents.--(a) Any residential
nort gage | ender, sinmultaneous with the issuance of a nortgage
comm trent but in any event at |east five business days prior to
the | oan settlenent of a residential nortgage, shall disclose
directly to the residential nortgage debtor, or send to the
residential nortgage debtor under such circunstances that the
di scl osure would normally be received at |east five business
days prior to |oan settlenent of the residential nortgage, the
finance charge, an estinmated total of the actual settlenent
costs, as defined in this act, to be paid by the residential
nort gage debtor at settlenent, the anticipated actual settlenent
costs to be charged by the residential nortgage |ender, plus the
nunber, anobunt and due date or periods of paynents scheduled to

repay the entire indebtedness, and the sum of such paynents

19730S1255B1778 - 8 -
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using the term"total of paynents,” and the existence, identity
and conpensation, if any, paid directly or indirectly by the
residential nortgage lender to a residential nortgage

i nternmedi ary.

(b) The disclosure provided for in TH S section 46% shall be
made in the manner provided by the Secretary of Banking by
regul ati on. The disclosure shall clearly and conspi cuously set
forth all required disclosure informtion.

Section 402. Discount Points Prohibited.--Wth the exception
of those residential nortgages guaranteed or insured in whole or
in part by the Federal Governnent, or agency thereof, as
enunerated in section 302 of this act, and with the exception of
any actual settlenment costs (but not discount points, as defined
inthis act) paid by a seller of real estate, it shall be
unlawful for a residential nortgage | ender to charge to or
receive froma seller of real estate directly or indirectly any
di scount points.

Section 403. Notice of Intention to Foreclose.--(a) Before
any residential nortgage | ender may accelerate the maturity of
any residential nortgage obligation, commence any | egal action
i ncl udi ng nortgage foreclosure to recover under such obligation,
or take possession of any security of the residential nortgage
debtor for such residential nortgage obligation, such person
shall give the residential nortgage debtor notice of such
intention at least thirty days in advance as provided in this
secti on.

(b) Notice of intention to take action as specified in
subsection (a) of this section shall be in witing, sent to the
residential nortgage debtor by registered or certified mail at

his | ast known address and, if different, at the residence which

19730S1255B1778 - 9 -
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is the subject of the residential nortgage.

(c) The witten notice shall clearly and conspi cuously
state:

(1) The particular obligation or real estate security
i nterest;

(2) The nature of the default clained;

(3) The right of the debtor to cure the default as provided
in section 404 of this act and exactly what performance
i ncl udi ng what sum of noney, if any, nmust be tendered to cure
t he default;

(4) The time within which the debtor nust cure the default;

(5) The nethod or mnethods by which the debtor's ownership or
possession of the real estate may be term nated; and

(6) The right of the debtor, if any, to transfer the real
estate to another person subject to the security interest or to
refinance the obligation and of the transferee's right, if any,
to cure the default.

(d) The notice of intention to foreclose provided in this
section shall not be required where the residential nortgage
debt or, has abandoned or voluntarily surrendered the property
which is the subject of a residential nortgage.

Section 404. Right to Cure a Default.--(a) Notw thstanding
the provisions of any other |law, after a notice of intention to
forecl ose has been given pursuant to section 403 of this act, at
any tinme at | east one hour prior to the commencenent of bidding
at a sheriff sale or other judicial sale on a residential
nort gage obligation, the resential nortgage debtor or anyone in
his behalf, not nore than three tinmes in any cal endar year, may
cure his default and prevent sale or other disposition of the

real estate and avoid acceleration, if any, by tendering the
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anount or performance specified in subsection (b) of this
secti on.

(b) To cure a default under this section, a residential
nort gage debtor shall:

(1) Pay or tender in the formof cash, cashier's check or
certified check, all sums which would have been due at the tine
of paynment or tender in the absence of default and the exercise
of an accel eration clause, if any;

(2) Performany other obligation which he woul d have been
bound to performin the absence of default or the exercise of an
accel eration clause, if any;

(3) Pay or tender any reasonable fees allowed under section
406 (2) and the reasonable costs of proceeding to foreclosure as
specified in witing by the residential nortgage | ender actually
incurred to the date of paynent.

(4) Pay any reasonable late penalty, if provided for in the
security docunent.

(c) Cure of a default pursuant to this section restores the
residential nortgage debtor to the same position as if the
defaul t had not occurred.

Section 405. Prepaynment Penalty Prohibited.--Residential
nort gage obligations contracted for on or after the effective
date of this act may be prepaid wi thout any penalty or other
charge for such prepaynent at any tine before the end of the
period of the | oan.

Section 406. Attorney's Fees Payable.--Wth regard to
residential nortgages, no residential nortgage | ender shal
contract for or receive attorney's fees froma residenti al
nort gage debtor except as foll ows:

(1) Reasonable fees for services included in actual

19730S1255B1778 - 11 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

settl enent costs.

(2) Upon comrencenent of foreclosure or other |egal action
with respect to a residential nortgage, attorney's fees which
are reasonable and actually incurred by the residential nortgage
| ender nmay be charged to the residential nortgage debtor. No
attorney's fees nmay be charged for |egal expenses incurred
during the thirty day notice period provided in section 403 of
this act or before actual commencenent of foreclosure or other
| egal action.

Section 407. Confession of Judgnent.--(a) As to any
residential nortgage, a plaintiff shall not have the right to
| evy, execute or garnish on the basis of any judgnent or decree
on confession, whether by am cable action or otherw se, or on a
note, bond or other instrument in witing confessing judgnent
until plaintiff, utilizing such procedures as nmay be provided in
t he Pennsyl vania Rules of G vil Procedure, files an appropriate
action and proceeds to judgnent or decree agai nst defendant as
in any original action. The judgnment by confession shall be
changed as may be appropriate by a judgnment, order or decree
entered by the court in the action. After the above nentioned
original action has been prosecuted and a judgnment obt ai ned,

t hat judgnment shall nmerge with the confessed judgnment and the
confessed judgnent shall be conforned as to anobunt and execution
shall be had on the confessed judgnent. The parties to the
action shall have the sanme rights as parties to other original
proceedi ngs. Nothing in this act shall prohibit a residential
nort gage | ender from proceedi ng by action in nortgage
foreclosure in lieu of judgnment by confession if the residential
nort gage | ender so desires.

(b) Any debtor who prevails in any action to renove, suspend

19730S1255B1778 - 12 -
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or enforce a judgnment entered by confession shall be entitled to
recover reasonable attorney's fees and costs as deternm ned by
t he court.

(c) Hereafter when any plaintiff has received paynent in
full for any judgnent entered by confession he shall order the
record in the proceeding marked satisfied within thirty days of
the recei pt thereof, and shall not require any action on the
part of the defendant or any paynment by himto cover the cost of
satisfying the judgnent.

Section 408. \Wiivers.--Notw thstanding any other |aw, the
provi sions of this act may not be waived by any oral or witten
agreenent executed by any person.

ARTI CLE V
Renmedi es and Penal ties

Section 501. Excessive Interest Need Not Be Paid.--Wen a
rate of interest for the |loan or use of nobney, exceeding that
provi ded by this act er—etherwisebytaw FOR A RESI DENTI AL <—
MORTGACE COVERED BY THI S ACT, shall have been reserved or
contracted for, the borrower or debtor shall not be required to
pay to the creditor the excess over such maxi muminterest rate
and it shall be lawful for such borrower or debtor, at his
option, to retain and deduct such excess fromthe amount of such
debt providing the borrower or debtor gives notice of the
asserted excess to the creditor.

Section 502. Usury and Excess Charges Recoverable.--A person
who has paid a rate of interest for the |loan or use of nobney at
a rate in excess of that provided for by this act er—etherwise <—
by—+aw FOR A RESI DENTI AL MORTGAGE COVERED BY THI S ACT or has <—
pai d charges prohibited or in excess of those allowed by this

act er—etherwiseby+taw FOR A RESI DENTI AL MORTGAGE COVERED BY <—
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THI'S ACT may recover triple the amount of such excess interest
or charges in a suit at |aw agai nst the person who has coll ected
such excess interest or charges: Provided, That no action to
recover such excess shall be sustained in any court of this
Commonweal t h unl ess the same shall have been commenced within
four years fromand after the tine of such paynment. Recovery of
triple the anobunt of such excess interest or charges, but not

t he actual anpbunt of such excess interest or charges, shall be
limted to a four-year period of the contract.

Section 503. Reasonable Attorney's Fees Recoverable.--(a) If
a borrower or debtor, including but not limted to a residential
nort gage debtor, prevails in an action arising under this act,
he shall recover the aggregate anmount of costs and expenses
determ ned by the court to have been reasonably incurred on his
behal f in connection with the prosecution of such action,
together with a reasonable anount for attorney's fee.

(b) The award of attorney's fees shall be in an anount
sufficient to conpensate attorneys representing debtors in
actions arising under this act as provided in subsection (a) of
this section. In determning the anbunt of the fee, the court
may consi der:

(1) The tinme and | abor required, the novelty and difficulty
of the questions involved and the skill requisite properly to
conduct the case.

(2) The customary charges of the nenbers of the bar for
simlar services.

(3) The amount involved in the controversy and the benefits
resulting to the client or clients fromthe services.

(4) The contingency or the certainty of the conpensation.

Section 504. Individual Actions Permtted.--Any person

19730S1255B1778 - 14 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

affected by a violation of the act shall have the substantive
right to bring an action on behalf of hinself individually for
damages by reason of such conduct or violation, together with
costs including reasonable attorney's fees and such other relief
to which such person nay be entitled under |aw.

Section 505. Penalties.--Any person who know ngly and
intentionally violates the provisions of this act shall be
guilty of a m sdenmeanor of the third degree.

Section 506. Enforcenent.--Wen the Attorney Ceneral has
reason to believe that any person has violated the provisions of
this act, or the regul ati ons pronul gated hereunder, he shal
have standing to bring a civil action for injunctive relief and
such other relief as nay be appropriate to secure conpliance
with this act or the regul ati ons promul gated her eunder.

ARTI CLE VI
General Provisions

Section 601. Regulations.--The Secretary of Banking shal
prescri be regulations to carry out the purposes of this act.
These regul ations may contain such classifications,
differentiations, or other provisions, and may provide for such
adj ustnments for any class of transactions, as in the judgnment of
t he departnent are necessary or proper to effectuate the
pur poses of this act, to prevent circunvention or evasion
thereof, to facilitate conpliance therewith, to insure
meani ngful disclosure to the user of residential nortgage
credit, and to insure their being supplenental to and not
i nconsi stent with regul ati ons under the Federal Consuner Credit
Protection Act.

Section 602. Construction; Title of Purchaser.--No provision

of this act shall be construed to adversely affect the title of
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a bona fide purchaser of real estate who purchases such rea
estate in good faith without notice of any deficiency in the
procedures provi ded herein.

Section 603. Repeals.--The act of May 28, 1858 (P.L.622, No.
557), entitled "An act Regulating the Rate of Interest,"” is
her eby repeal ed ONLY TO THE EXTENT APPLI CABLE TO RESI DENTI AL <—
MORTGAGES W THI N THE SCOPE OF THI S ACT.

Section 604. Effect on Inconsistent Acts.--1f any nmaxi mum
lawful rate of interest provided for in this act is inconsistent
with the provision of any other act establishing, permtting or
removing a maxi muminterest rate, or prohibiting the use of
usury as a defense, then the provision of such other act shal
prevail. This shall include but not be limted to the provisions
of the act of April 8, 1937 (P.L.262, No.66).

Section 605. Effective Date.--This act shall take effect
i mredi ately except that sections 401, 403 and 404 shall take
effect in sixty days. Notw thstandi ng any ot her provision of
this act, the Secretary of Banking, imrediately upon final
enactnment of this act, shall determ ne the maxi num|lawful rate
of interest for residential nortgages as provided in section 301
of this act, for the nonth in which this act becones effective
and for the next succeeding nonth. Such rates shall be
i mredi ately published in the Pennsylvania Bulletin and shal
beconme effective upon such publication for the respective
nmont hs. Thereafter the secretary shall determ ne and publish the
maxi mum | awful rate of interest for residential nortgages in

conformty with the other provisions of this act.
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