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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, further providing for
postconviction relief; and providing for unitary review in
deat h penalty cases.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Sections 9542, 9543, 9544, 9545 and 9546 of Title
42 of the Pennsylvani a Consolidated Statutes are anended to
read:
§ 9542. Scope of subchapter

Thi s subchapter provides for an action by which persons

convicted of crines they did not commt [or] and persons serving

[unlawful ] ill egal

sentences nay obtain collateral relief [and
for an action by which persons can raise clains which are
properly a basis for Federal habeas corpus relief]. The action
established in this subchapter shall be the sole neans of

obtaining collateral relief and enconpasses all other conmon | aw
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and statutory renedies for the same purpose that exist when this
subchapter takes effect, including habeas corpus and coram
nobi s. This subchapter is not intended to limt the availability
of renedies in the trial court or on direct appeal fromthe
j udgnent of sentence, nor is this subchapter intended to provide

a means for raising issues waived in prior proceedi ngs. Except

as specifically provided otherwi se, all provisions of this

subchapter shall apply to capital and noncapital cases.

§ 9543. FEligibility for relief.
(a) GCeneral rule.--To be eligible for relief under this

subchapter, [a person] the petitioner nmust plead and prove by a

preponderance of the evidence all of the follow ng:
(1) That the [person] petitioner has been convicted of a
crime under the laws of this Commonweal th and is:
(1) <currently serving a sentence of inprisonnent,
probation or parole for the crineg;
(i) awaiting execution of a sentence of death for
the crinme; or
(i) serving a sentence which nust expire before
t he person may commence serving the di sputed sentence.
(2) That the conviction or sentence resulted from one or
nore of the follow ng
(i) Aviolation of the Constitution [of Pennsylvania
of the United States which, in the circunstances of the
particul ar case, so underm ned the truth-determn ning
process that no reliable adjudication of guilt or
i nnocence coul d have taken pl ace.

(i1i) Ineffective assistance of counsel which, in the

ci rcunst ances of the particular case, so underm ned the
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1 trut h-determ ning process that no reliable adjudication
2 of guilt or innocence could have taken pl ace.

3 (ti1) A plea of guilty unlawfully induced where the
4 circunstances nake it likely that the inducenent caused
5 [an individual] the petitioner to plead guilty and the

6 petitioner is innocent.

7 (iv) The inproper obstruction by [ Cormonweal t h]

8 governnent officials of the petitioner's right of appeal
9 where a neritorious appeal abl e i ssue existed and was

10 properly preserved in the trial court.

11 [(v) A violation of the provisions of the

12 Constitution, law or treaties of the United States which
13 woul d require the granting of Federal habeas corpus

14 relief to a State prisoner.]

15 (vi) The unavailability at the time of trial of

16 excul patory evi dence that has subsequently becone

17 avai l able and [that] woul d have [affected] changed the
18 outcone of the trial if it had been introduced.

19 (vii) The inposition of a sentence greater than the
20 [ awf ul  maxi num
21 (viii) A proceeding in a tribunal w thout
22 jurisdiction.
23 (3) That the allegation of error has not been
24 [previously litigated and one of the follow ng applies:
25 (i) The allegation of error has not been waived.
26 (i) If the allegation of error has been waived, the
27 all eged error has resulted in the conviction or
28 affirmance of sentence of an innocent individual.
29 (tit) If the allegation of error has been waived,
30 the wai ver of the allegation of error during pretrial,
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trial, post-trial or direct appeal proceedi ngs does not
constitute a State procedural default barring Federal

habeas corpus relief.] previously litigated or waived.

(4) That the failure to litigate the issue prior to or

during trial, during unitary review or on direct appeal could

not have been the result of any rational, strategic or
tactical decision by counsel.
(b) Exception.--Even if the petitioner [neets] has net the

requi renents of subsection (a), the petition shall be dism ssed

if it appears at _any tine that, because of delay in filing the

petition, the Comonweal th has been prejudiced either inits
ability to respond to the petition or in its ability to re-try

the petitioner. A PETITION MAY BE DI SM SSED DUE TO DELAY I N THE

FI LI NG BY THE PETI TI ONER ONLY AFTER A HEARI NG UPON A MOTI ON TO

that the petition is based on grounds of which the petitioner
coul d not have [had know edge] discovered by the exercise of
reasonabl e diligence before the delay becane prejudicial to the
Commonweal t h.
8§ 9544. Previous litigation and wai ver.

(a) Previous litigation.--For [the purpose] purposes of this
subchapter, an issue has been previously litigated if:

[(1) it has been raised in the trial court, the trial
court has ruled on the nerits of the issue and the petitioner
di d not appeal ;]

(2) the highest appellate court in which the petitioner
coul d have had review as a nmatter of right has ruled on the
nmerits of the issue; or

(3) it has been raised and decided in a proceeding

collaterally attacking the conviction or sentence.
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(b) Issues waived.--For [the] purposes of this subchapter,

an issue is waived if the petitioner could have raised it but

failed to [raise it and if it could have been raised] do so

before [the] trial, at [the] trial, during unitary review, on

appeal [,] or in a [habeas corpus] prior state postconviction

proceedi ng [or other proceeding actually conducted or in a prior
proceedi ng actually initiated under this subchapter].
8§ 9545. Jurisdiction and proceedi ngs.

(a) Oiginal jurisdiction.--Oiginal jurisdiction over a
proceedi ng under this subchapter shall be in the court [in which

t he conviction was obtained.] of comon pleas. No court shal

have authority to entertain a request for any formof relief in

anticipation of the filing of a petition under this subchapter.

[(b) Rules governing proceedings.--The Suprene Court may, by
general rule, prescribe procedures to inplenent the action
establ i shed under this subchapter but shall not expand, contract
or nodify the grounds for relief set forth in this subchapter.]

(b)) Tine for filing petition.--

(1) Any petition under this subchapter, including a

second or subsequent petition, shall be filed within one year

of the date the judgnent becones final, unless the petition

al l eges and the petitioner proves that:

(i) the failure to raise the clai mpreviously was

the result of interference by governnent officials with

the presentation of the claimin violation of the

Constitution or |laws of this Commonweal th or the

Constitution or laws of the United States;

(ii) the facts upon which the claimis predi cated

were unknown to the petitioner and coul d not have been

ascertai ned by the exercise of due diligence; or
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(iii) the right asserted is a constitutional right

that was recogni zed by the Suprene Court of the United

States or the Suprene Court of Pennsylvania after the

tinme period provided in this secti on and has been held by

that court to apply retroactively.

(2) Any petition invoking an exception provided in

par agraph (1) shall be filed within 60 days of the date the

cl ai m coul d have been presented.

(3) For purposes of this subchapter, a judgnent becones

final at the conclusion of direct review including

di scretionary review in the Suprene Court of the United

States and the Suprene Court of Pennsylvania, or at the

expiration of tine for seeking the revi ew.

(4) For purposes of this subchapter, "qgovernnent

officials" shall not include defense counsel, whether

appoi nted or retained.

(c) Stay of execution.--

(1) No court shall have the authority to i ssue a stay of

execution in any case except as all owed under this

subchapt er

(2) Ne EXCEPT FOR FIRST PETITIONS FILED UNDER TH S <—

SUBCHAPTER BY DEFENDANTS WHOSE SENTENCES HAVE BEEN AFFI RVED ON

DI RECT APPEAL_ BY THE SUPREME COURT OF PENNSYLVANI A BETWEEN

JANUARY 1, 1994, AND JANUARY 1, 1996, NO stay may be_ issued

unl ess a petition for postconviction relief which neets all the

requi renents of this subchapter has been filed and i s pendi ng

and the petitioner nakes a strong showi ng of |ikelihood of

success on the nerits.

(3) If a stay of execution is granted, all limtations

peri ods set forth under sections 9574 (relating to answer to
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petition), 9575 (relating to disposition w thout evidentiary

heari nq) and 9576 (relating to evidentiary hearing), shal

apply to the litigation of the petition.

(d) Evidentiary hearing. --

(1) Where a petitioner reqguests an evidentiary heari ng,

the petition shall include a signed certification as to each

i ntended wi tness stating the witness's nane, address, date of

birth and substance of testinony and shall include any

docunents material to that witness's testinony. Failure to

substantially conply with the requirenents of this paragraph

shall render the proposed witness's testinony i nadni ssi bl e.

(2) No discovery, at any stage of proceedi ngs under this

subchapter, shall be permtted except upon | eave of court

with a showi ng of excepti onal circunstances.

(3) Wien a claimfor relief is based on an all egati on of

i neffecti ve assi stance of counsel as a qround for relief, any

privil ege concerni ng counsel's representati on as to that

i ssue shall be automatically term nated.

§ 9546. Relief and order.

(a) GCeneral rule.--I1f the court [finds] rules in favor of
the petitioner, it shall order appropriate relief and issue
suppl enentary orders as to rearrai gnnent, retrial, custody,
bai |, discharge, correction of sentence or other matters that
are necessary and proper.

[(b) Gounds to be stated.--The order finally disposing of
the petition shall state grounds on which the case was
det er m ned.

(c) Status of order.--The order constitutes a final judgment

for purposes of review ]

(d) Review of order in death penalty cases.--[A final court]
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An order under this subchapter granting the petitioner final

relief in a case in which the death penalty has been inposed

shall be directly appeal able [only] by the Commpbnwealth to the

Suprene Court pursuant to its rules. An order under this

subchapter denying a petitioner final relief in a case in which

the death penalty has been i nposed shall be revi ewable only by

petition for all owance of appeal to the Suprene Court.

Section 2. Chapter 95 of Title 42 is anmended by adding a

subchapter to read:
SUBCHAPTER D
UNI TARY REVI EW I N DEATH PENALTY CASES

Sec.
9570. Short title of subchapter.
9571. Scope of subchapter.
9572. Representation of counsel.
9573. Time for petition; contents of petition.
9574. Answer to petition.
9575. Disposition without evidentiary hearing.
9576. Evidentiary hearing.
9577. Disposition and appeal .
9578. Subsequent petitions.
9579. Certification.
§ 9570. Short title of subchapter.

Thi s subchapter shall be known and may be cited as the
Capital Unitary Review Act.
§ 9571. Scope of subchapter

(a) Capital unitary review --This subchapter establishes the
sol e means of chall enging proceedings that resulted in a
sentence of death. The unitary review proceedi ng provi ded by

this subchapter shall replace postappeal collateral review of
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death penalty cases with preappeal collateral review

(b) Appointnment of collateral counsel.--Under the action
provided in this subchapter, a person sentenced to death shal
be imedi ately entitled to new counsel for purposes of
collateral review The collateral proceeding shall occur in the
trial court after the inposition of sentence and before appeal.
The petitioner may raise any claimthat could not have been
rai sed previously, including clains of ineffective assistance of
counsel .

(c) Capital appeal.--Direct appeal shall occur after the
trial court has concluded collateral review. Cains raised on
di rect appeal shall be limted to those clains that were
preserved at trial and that may be resolved on the basis of the
record created up to and including sentencing. Collateral appeal
shall occur simultaneously with direct appeal. C ains raised on
collateral appeal shall be limted to clains that were preserved
in the collateral proceeding in the trial court and to any ot her
clai mthat could not have been raised previously, including
clainms of ineffective assistance of counsel on direct appeal.

(d) Limtation on subsequent petitions.--No further review
shall be avail abl e except as provided in this subchapter.

(e) Capital case in which death penalty not inposed.--This
subchapter does not apply to capital cases in which the death
penal ty was not i nposed.

8§ 9572. Representation of counsel.

(a) Collateral counsel.--Imediately after the forna
i nposition of sentence on all charges or within 30 days of the
verdi ct of the death penalty, whichever occurs later, the court
shal | appoi nt new counsel for the purposes of collateral review,

unl ess:
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(1) the petitioner has elected to proceed pro se and the
court finds, after a colloquy on the record, that the
petitioner's election is know ng, intelligent and vol untary;
or

(2) the petitioner retains counsel for the unitary
revi ew proceedi ng.

(b) Prior attorney.--No petitioner may be represented on
collateral review, either in the trial court or on appeal, by an
attorney, whether retained or appoi nted, who has represented the
petitioner at any other stage of the proceedings, including
di rect appeal, unless the court finds, after a colloquy on the
record, that the petitioner has know ngly, intelligently and
voluntarily waived his right to challenge the effectiveness of
that attorney's representation.

(c) Standards for appointnment of counsel.--The Suprene Court
shal | adopt standards for the appointnment of counsel in capital
cases. THESE STANDARDS SHALL APPLY FOR THE APPO NTMENT OF TRI AL
COUNSEL, COLLATERAL REVI EW COUNSEL AND APPELLATE COUNSEL. When
adopting the standards, the Suprenme Court shall consider, where
practicable, the following criteria:

(1) Counsel is admtted to practice in Pennsyl vani a.

(2) Counsel is an experienced and active trial
practitioner with at |least five years' litigation experience
in the field of crimnal |aw

(3) Counsel has prior experience as counsel in a
speci fied nunber of trials or other rel evant proceedi ngs.

(4) Counsel is famliar with the practice and procedure
of the appropriate courts, including Federal courts of the
jurisdiction.

(5) Counsel has denonstrated the necessary proficiency

19951S0081B0172 - 10 -



and comm tnent which exenplify the quality of representation

appropriate to capital cases.

(6) LOCAL PRACTI CE FOR THE APPO NTMENT OF COUNSEL I N <—

CAPI TAL CASES.

Absent standards established under this subsection, the court
may appoi nt such counsel as it deens qualified, in accordance
with any local rules or practices. The existence or
applicability of, or failure to conply with, such standards
shall not provide a basis for relief.

§ 9573. Tine for petition; contents of petition.

(a) Filing date.--Any petition under this subchapter shal
be filed within 120 days of the date the trial transcript is
filed with the court. The court may, for good cause shown, grant
extensions of tine totaling no nore than 90 days.

(b) Subsequent or untinely clainms.--Any claimraised after
the tinme specified in subsection (a) shall be dism ssed unl ess
it satisfies section 9578 (relating to subsequent petitions).

(c) Evidentiary hearing.--Were the petitioner requests an
evidentiary hearing, the petition shall include a signed
certification as to each intended witness stating the witness's
name, address, date of birth and substance of testinony and
shall include any docunents material to that witness's
testinmony. Failure to substantially conply with the requirenents

of this subsection shall render the proposed witness's testinony

i nadm ssi bl e.

(D) DI SCOVERY. - - DI SCOVERY SHALL BE PERM TTED AND NO <—
REASONABLE DI SCOVERY REQUEST OF THE PETI TI ONER SHALL BE DEN ED

19951S0081B0172 - 11 -
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EXCEPT UPON DEMONSTRATI ON OF EXCEPTI ONAL Cl RCUMSTANCES
JUSTI FYI NG DENI AL OF THE DI SCOVERY REQUESTS.

(e) Cdaimfor relief.--Wen a claimfor relief is based on
an allegation of ineffective assistance of counsel as a ground
for relief, any privilege concerning counsel's representation as
to that issue shall be automatically term nated.

§ 9574. Answer to petition.

The Commonwealth may file a witten answer to the petition
within 120 days of the filing and service of the petition. For
good cause shown, the court may grant an extension of tinme of up
to 90 days. Failure to file an answer shall not constitute an
adm ssion of any facts alleged in the petition.

§ 9575. Disposition wthout evidentiary hearing.

(a) Evidentiary hearing.--No nore than 20 days after the
Commonweal th answers the petition, or, if no answer is filed, 20
days after the deadline for answering, the court shall determ ne
whet her or not an evidentiary hearing is warranted. An
evidentiary hearing shall not be warranted unl ess controverted,
previ ously unresol ved factual issues material to petitioner's
convi ction or sentence exist.

(b) Witten order.--Failure of the court to issue a witten
order within the period prescribed under subsection (a) shal
constitute a determ nation that ae AN evidentiary hearing is <—
warrant ed ON ANY CONTROVERTED PREVI OQUSLY UNRESOLVED FACTUAL <—
| SSUES MATERI AL TO PETI TI ONER' S CONVI CTI ON OR SENTENCE

(c) Disposing of petition.--If the determ nation is nade
that no evidentiary hearing is warranted, the court shall, no
| ater than 90 days fromthe date of that determ nation, dispose
of the petition, after oral argunent if requested, and any

post sentence notions filed under the Pennsylvania Rul es of

19951S0081B0172 - 12 -
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Crim nal Procedure.
§ 9576. Evidentiary hearing.

(a) Oder.--1f the court determ nes that an evidentiary
hearing is warranted, the court shall enter an order, no nore
than 20 days after the Commonweal th answers the petition, or, if
no answer is filed, 20 days after the deadline for answering,
setting a date for the hearing.

(b) Date.--The hearing shall be schedul ed to occur not |ess
than ten days and not nore than 45 days fromthe date of the
order setting the hearing. The court may, for good cause shown,
grant |eave to continue the hearing.

(c) Disposing of petition.--Not later than 90 days after the
evidentiary hearing, the court shall dispose of the petition and
any postsentence notions filed under the Pennsyl vania Rul es of
Crim nal Procedure.

§ 9577. Disposition and appeal .

(a) Capital unitary review --Review by the Suprene Court
under section 9711(h) (relating to review of death sentence)
shall conprise direct appeal and coll ateral appeal. The conmon
pl eas court order disposing of the petition under this
subchapter shall constitute the final judgnment for purposes of
this review

(b) Briefs for petitioner.--Unless the petitioner has wai ved
the right to new counsel on collateral review, separate briefs
shall be filed for direct appeal and collateral appeal. The tine
for filing the collateral appeal brief shall begin to run from
service of the petitioner's brief on direct appeal.

(c) Brief for the Comonweal t h.--The Conmonweal th shall file
a brief in response to the petitioner's direct and coll ateral

appeal briefs. The tinme for filing the Comonweal th's bri ef
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shall begin to run fromservice of the petitioner's brief on
col | ateral appeal.
§ 9578. Subsequent petitions.

(a) Further review --No further review shall be avail able
unl ess a petition is filed under Subchapter B (relating to post
conviction relief) alleging that:

(1) the failure to raise the claimpreviously was the
result of interference by governnment officials with the
presentation of the claimin violation of the Constitution of
the United States or laws of the United States or the
Constitution of Pennsylvania or |aws of this Conmonwealt h;

(2) the facts upon which the claimis predicated were
unknown to the petitioner and could not have been ascert ai ned
in the exercise of due diligence; or

(3) the right asserted is a constitutional right that
was recogni zed by the Suprenme Court of the United States or
the Suprene Court of Pennsylvania after the tine period
provided in this section and has been held by that court to
apply retroactively.

(b) Exception petition.--Any petition invoking an exception
provi ded in subsection (a) shall be filed within 60 days of the
date the claimcould have been presented.

§ 9579. Certification.

(a) GCeneral rule.--By presenting to the court, whether by
signing, filing, submtting, or |ater advocating, a pleading,
witten notion or other papers regarding a petition for
collateral relief, an attorney or unrepresented party is
certifying that, to the best of the person's know edge,
information and belief, forned after an inquiry reasonabl e under

the circunstances, the foll ow ng:
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(1) it is not being presented for any inproper purpose,
such as to harass or to cause unnecessary delay or needl ess
increase in the cost of litigation;

(2) the clainms and other | egal contentions in it are
warranted by existing |aw or by a nonfrivol ous argunent for
extension, nodification or reversal of existing |law or the
establ i shnent of new | aw; and

(3) the allegations and other factual contentions have
evidentiary support or, if specifically so identified, are
likely to have evidentiary support after a reasonabl e
opportunity for further investigation.

(b) Sanctions.--1f, after notice and a reasonabl e
opportunity to respond, the court determnes that this section
has been violated, the court nmay inpose an appropriate sanction
on the attorneys, law firns or parties that have violated this
secti on.

Section 3. This act shall apply as foll ows:

(1) The anmendnent or addition of 42 Pa.C S. 88 9542,
9543, 9544, 9545 and 9546 shall apply to petitions filed
after the effective date of this act; however, a petitioner
whose judgnment has becone final on or before the effective
date of this act shall be deenmed to have filed a tinely
petition under 42 Pa.C. S. Ch. 95 Subch. B if the petitioner's
first petitionis filed within one year of the effective date
of this act.

(2) The addition of 42 Pa.C. S. Ch. 95 Subch. D shal
apply in all cases in which the death penalty is inposed on

or after Septerber—1,—1995 JANUARY 1, 1996.
Section 4. This act shall take effect in 60 days.
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