PRINTER S NO. 3192
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AN ACT
1 Anending the act of Cctober 15, 1975 (P.L.390, No.111), entitled
2 "An act relating to nmedical and health related nal practice
3 i nsurance, prescribing the powers and duties of the Insurance
4 Departnment; providing for a joint underwiting plan; the
5 Arbitration Panels for Health Care, conpul sory screening of
6 clainms; collateral sources requirenent; limtation on
7 contingent fee conpensation; establishing a Catastrophe Loss
8 Fund; and prescribing penalties,” further providing for
9 definitions, for reduction of awards and for statute of
10 [imtations; and providing for joint and several liability,
11 for periodic paynent of future damages, for contracts
12 limting noneconom c damages, for jurisdiction, for change of
13 venue, for causation, for tax status of awards, for binding
14 arbitration, for expert witness qualifications, for expert
15 testinmony constituting the practice of nedicine, for
16 frivolous litigation and for prejudgnment interest.

17 The General Assenbly of the Conmonweal th of Pennsyl vani a

18 hereby enacts as foll ows:

19 Section 1. The definition of "professional liability

20 insurance" in section 103 of act of October 15, 1975 (P.L. 390,
21 No. 111), known as the Health Care Services Ml practice Act,

22 anended Novenber 26, 1996 (P.L.776, No.135), is anmended and the
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section is anended by adding definitions to read:

Secti on 103. Definitions.--As used in this act:

* * %

"Medi cal professional liability acti on" neans any proceedi ng

in which a nedical professional liability claimis asserted,

including, but not limted to, an action in a court of |law or an

arbitrati on proceedi ng.

"Medi cal professional liability clain neans any cl ai m

brought by or on behalf of an individual seeki ng damages for

| oss sustained by the individual as a result of an injury or

wong to the individual or another individual arising froma

health care provider's provision of or failure to provide health

care, including, but not limted to, nedical treatnent,

di agnosi s, or consultation, regardl ess of the theory of

liability. The potential theories of liability include, but are

not limted to, negligence, |ack of inforned consent, breach of

contract, m srepresentation or fraud. A nedical professional

liability claimalso includes a claimseeking to hold a third

party liable for the conduct of a health care provider,

including, but not limted to, a claimasserting vicarious

liability or corporate negligence.

* * %

"Professional liability insurance"” means insurance agai nst
liability on the part of a health care provider arising out of
any [tort or breach of contract causing injury or death
resulting fromthe furnishing of nedical services which were or

shoul d have been provided.] claimbrought by or on behalf of an

i ndi vi dual seeki ng danmages for | oss sustai ned by the individual

as a result of an injury or wong to the individual or another

i ndi vidual arising froma health care provider's provision of or

20020H2300B3192 - 2 -
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failure to provide health care, including, but not limted to,

medi cal treatnent, diagnosis or consultation, regardl ess of the

theory of liability. The potential theories of liability

i nclude, but are not limted to, negligence, |ack of inforned

consent, breach of contract, m srepresentation or fraud. A

medi cal professional liability claimalso includes a claim

seeking to hold a third party liable for the conduct of a health

care provider, including, but not limted to, a clai masserting

vicarious liability or corporate negli gence.

Section 2. Section 602 of the act is anmended to read:
Section 602. Reduction of Award by OQther Benefits.--[The
| oss and danages awarded under this act shall be reduced by any
public collateral source of conpensation or benefits. A right of
subrogation is not enforceabl e agai nst any benefit or
conpensati on awarded under this act or against any health care

provider or its liability insurer.] (a) Except as set forth in

subsection (c), a claimant in a nedical professional liability

action shall be precluded from pl eadi ng, proving and recoveri ng

damages for any past |loss to the extent that the loss is covered

by any private or public benefit or gratuity that the cl ai nant

has received prior to trial or is reasonably expected to receive

in the future

(b)Y There shall be no right of subrogati on or reinbursenent

froma claimant's tort recovery with respect to any public or

pri vate benefit covered by subsection (a).

(c) The collateral source reduction set forth in subsection

(a) shall not apply to the foll ow ng:

(1) Life insurance, pension or profit-sharing plans or other

deferred conpensati on pl ans.

(2) Public benefits paid or payabl e under a program whi ch,

20020H2300B3192 - 3 -
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under Federal statute, provides a right of rei nbursenent that

supersedes State | aw for the anount of benefits paid froma

verdi ct or settlenent and which right of reinbursenent

super sedes State | aw.

(d) As used in this section:

"Gatuity" includes, but is not linmted to, nedical services

provi ded at no charge or for a di scounted charge.

"Private benefits" include, but are not limted to, benefits

avai |l abl e under a health or disability i nsurance or other

program or a health nmai nt enance organi zati on, whet her offered by

an enpl oyer as an enpl oynent benefit or individually obtai ned.

For purposes of this act, benefits payable by a hospital plan

corporation or a professional health service corporati on subject

to 40 Pa.C.S. Ch. 61 (relating to hospital plan corporations) or

63 (relating to professional health services plan corporati ons)

shal|l be considered heal th i nsurance benefits.

"Public benefits" neans conpensati on or benefits paid,

payabl e or required by the Federal Governnent, a state

governnent or a | ocal governnent and any ot her public prograns

provi di ng nedi cal benefits, including, but not limted to,

Soci al Security and workers' conpensati on.

Section 3. Section 605 of the act, amended Novenber 26, 1996
(P.L.776, No.135), is anended to read:

Section 605. Statute of Limtations.--[Al clainms for
recovery pursuant to this act nust be conmenced within the
exi sting applicable statutes of limtation. In the event that
any claimis nmade agai nst a health care provider subject to the
provisions of Article VIl nore than four years after the breach
of contract or tort occurred which is filed within the statute

of limtations, such claimshall be defended and paid by the

20020H2300B3192 - 4 -
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fund if the fund has received a witten request for indemity
and defense within 180 days of the date on which notice of the
claimis given to the health care provider or his insurer. Were
multiple treatnents or consultations took place |l ess than four
years before the date on which the health care provider or his
insurer received notice of the claim the claimshall be deened,
for purposes of this section, to have occurred | ess than four
years prior to the date of notice and shall be defended by the

i nsurer pursuant to section 702(d). If such claimis nade after
four years because of the willful conceal nent by the health care
provider or his insurer, the fund shall have the right of ful

i ndemni ty including defense costs fromsuch health care provider
or his insurer. Afiling pursuant to section 401 shall toll the
running of the limtations contained herein.]

(a) Except as provided in subsection (b) or (c), an action

asserting a nedical professional liability clai mnust be

commenced within two years of the date the i njured individual

knew, or shoul d have known by using reasonable diligence, of the

infjury and its cause or within four years fromthe date of the

breach of duty or other event causing the injury, whichever is

earlier.

(b)Y If the injury is, or was, caused by a foreign object

left in the individual's body, the four-year limtation in

subsection (a) shall not apply.

(c) If the injured individual is a m nor under 14 years of

age, the action nust be commenced within four years after the

m nor's parent or gquardi an knew, or should have known by using

reasonabl e diligence, of the injury and its cause or within four

vears fromthe mnor's 14th birthday, whichever is earlier

(d) If the claimis brought under 42 Pa.C.S. § 8301

20020H2300B3192 - 5 -
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(relating to death action) or 8302 (relating to survival

action), the action nust be commenced within the tine period set

forth in subsections (a), (b) and (c) or within two years after

the death, whichever is earlier.

(e) No cause of action barred prior to the effective date of

this section shall be revived by reason of the enactnent of this

section.
Section 4. Section 832-A of the act is repeal ed.
Section 5. The act is amended by adding an article to read:

ARTICLE VI1I-B

OTHER PROVI SI ONS_RELATI NG TO MEDI CAL

PROFESSI ONAL LIABILITY CLAIMS AND ACTI ONS

Section 801-B. Joint and Several Liability.--Were recovery

is all owed against nore than one defendant, each defendant shal

be liable for that proportion of the total dollar anount awarded

as dannges in the ratio of the anount of his causal negli gence

to the anmpbunt of causal negligence attributed to all defendants

agai nst whomrecovery is all owed, and each def endant shall be

liable solely for plaintiff's damages in this proportion. In no

case shall the plaintiff recover danmages from any defendant in

excess of each defendant's proporti onal share of total danages.

Secti on 802- B. Peri odi ¢ Paynent of Future Danmmges.--(a) At

the option of any party to an acti on asserting a nedi cal

professional liability claim future dannges for econonic | oss

shall be awarded in periodic paynents as provided in this

subsecti on, except as provided in subsection (b).

(1) The trier of the fact shall issue separate findi ngs for

each cl ai rant speci fying the anount of:

(i) any past damages for:

(A Medical expenses in a |lunp sum

20020H2300B3192 - 6 -
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(B) Loss of work earnings in a |unp sum

(O Oher economc losses in a |lunmp sum

(D) Nonecononic losses in a |lunp sum

(ii) any future danmages for:

(A) Medical expenses by year.

(B) Loss of work earni ngs by vyear.

(C) Oher economc | osses by year.

(D) Nonecononmic loss in a |lunp sum

(2) The trier of the fact may vary the anpunt of periodic

paynents for nedi cal and other recoverabl e expenses fromyear to

vear to account for different annual expenditure requirenments.

For exanple, the trier of the fact may provide for initial

pur chase and repl acenents of nedically necessary equi pnent in

the years that expenditures will be required.

(3) The trier of the fact nmay i ncorporate into any future

medi cal expense award adjustnents to account for reasonably

antici pated inflation and nedical care i nnovati ons, such as new

t echnol ogy, drugs, and techni ques, that will decrease nedi cal

costs, or nake a separate finding on the applicabl e annual

per cent age change.

(i) The conmm ssioner shall annually establish, by January 1

of each year, a future nedi cal expense adjustnent factor that

takes i nto account reasonably antici pated nedi cal expense

inflation as well as nedical care innovations that will decrease

medi cal costs.

(ii) The conm ssioner nmay rely on such evi dence as the

conmmi ssi oner reasonably deens appropriate, provided that:

(A) The conm ssioner shall not rely on any price index

unl ess the conm ssioner uses a rolling average of the price

i ndex or its substantial equival ent over at | east the nost

20020H2300B3192 - 7 -
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recent ten-year period for which data i s avail abl e.

(B) The conmm ssioner shall not rely exclusively on any

inflation price index wi thout considerati on of reasonably

antici pated nedi cal care innovations that will decrease nedi cal

(iii) The trier of the fact shall use the future nedi cal

expense adjustnment factor established by the comm ssi oner and

currently in effect, unless a party establishes by clear and

convi nci ng evidence that different adjustnents are nore

appropri at e.

(4) The trier of the fact may i ncorporate into any future

earnings | oss award adjustnents to account for wage infl ation

and productivity growh, or make a separate finding on the

appl i cabl e annual percentage change.

(i) The Secretary of Labor and I ndustry shall annually

establish, by January 1 of each year, future earni ngs | oss

adj ustnent factors that take into account wage inflati on and

productivity changes. The secretary shall establish separate

factors for different jobs, occupati ons and professi ons as

reasonabl y appropri at e.

(ii) The secretary nmay rely on such evidence as the

secretary reasonably deens appropri ate, provided that the

secretary shall not rely on wage change data unl ess the

conmmi ssioner uses a rolling average over at | east the nost

recent ten-year period for which data i s avail abl e.

(iii) The trier of the fact shall use the applicable future

earni ngs | oss adjustnent factor established by the Secretary and

currently in effect, unless a party establishes by cl ear and

convi nci ng evidence that different adjustnents are nore

appropri at e.

20020H2300B3192 - 8 -
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(5) The trier of the fact may determ ne that future danmages

for nmedical | osses will continue for the durati on of the

claimant's life and nake a lifeti ne nedi cal expense award if

such a finding is supported by the evidence. In such a case, the

trier of the fact shall determ ne the anpunt of nedi cal expenses

that the claimant will incur annually while living, but shal

not be required to deternine the |life expectancy of the

cl ai nant .

(6) The trier of the fact may award danmages for | oss of work

earnings for the duration of the clainant's pre-injury work-life

expectancy or until the clai nant reaches 65 years of age,

whi chever occurs earlier, if such a finding is supported by the

evidence. In such a case, the trier of the fact shall specify

the claimant's pre-injury work-1ife expectancy.

(7)) The trier of the fact shall adjust work-|1oss damages to

account for the inapplicability of Federal, State and | ocal

t axes and Social Security withholding to personal injury awards.

(8) Future damages for nedi cal expenses and ot her econoni c

| oss nust be paid in the years that the trier of fact finds they

will accrue. Unless the court orders or approves a different

schedul e for paynent, the annual anpbunts due nust be paid in 12

equal nonthly install nents, rounded to the nearest dollar. Each

installnent is due and payable on the first day of the nonth in

which it accrues.

(9) Interest does not accrue on a periodi c paynent before

paynent is due. If the paynent is not nade on or before the due

date, interest accrues as of that date.

(10) Liability to a clainant for periodic paynents not vyet

due for nedi cal expenses term nates upon the clai mant's death.

(11) Liability to a clainant for | oss of earnings shall not

20020H2300B3192 - 9 -
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termnate at the claimant's death; provided however, that this

section shall not be construed as extending a | oss of work

earni ngs award beyond the tine frane pernitted under subsection

(a)(6).

(12) Each party liable for all or a portion of the judgnent

shall provide funding for the awarded peri odi c paynents,

separately or jointly with one or nore others, by neans of an

annuity contract or other qualified funding plan which is

approved by the court. The comm ssi oner shall publish a |list of

i nsurers desi gnated by the conm ssioner as qualified to

participate in the funding of periodi c-paynent judgments.

(13) In the event that a claimant defaults on a required

peri odi ¢ paynent due to the insol vency of an insurer

participating in a qualified fundi ng plan, the clai mant shall be

entitled to receive the paynent from (i) the Mdi cal

Professional Liability Catastrophe Loss Fund, or (ii) if the

fund has ceased operations, the Property and Casual ty | nsurance

Guar anty Associ ati on. The conm ssi oner shall pronul gate

requl ations for the i nplenentation of this subsecti on.

(14) The court which enters judgnent shall retain

jurisdiction to enforce the judgment and to resol ve rel ated

(b)Y Future damages shall not be awarded i n periodi c paynents

if the clai mant objects and stipulates that the claimfor future

danmages for econonic | oss, wi thout reduction to present val ue,

does not exceed $100,000. In such a case, future danmages shal

be reduced to present worth using a di scount rate of 4% w th no

adj ustnents for inflation or productivity growh.

(c) In the event that the claimant receives a coll atera

source paynment for an econom c | oss for which the cl ai nant

20020H2300B3192 - 10 -



1 receives a periodic paynent under subsection (a) or _a |unp-sum
2 paynent under subsection (b), the claimant shall refund that

3 portion of the periodic paynent or |unp-sum paynent that is

4 offset by the collateral source paynent. For purposes of this

5 section, a collateral source paynent is a paynent or other

6 conpensation that would be subject to a collateral source

7 reduction under section 602 if the paynment or other conpensation
8 was nmmde for a past econonic | oss.

9 (d) At the request of the defendant, the claimant shal

10 nmintain a collateral source benefit in effect or obtain a

11 collateral source benefit. In such a case, the defendant shal

12 be required to conpensate the clainmant for the reasonable costs
13 incurred by the clainmant to the extent that the costs are not

14 covered by a collateral source. Such costs shall be rei nbursed
15 in the years that the costs accrue in 12 equal nonthly paynents
16 payable on the first day of each nonth, unless the court

17 requires a different schedul e.

18 Section 803-B. Contracts for Linmtation of Noneconomc

19 Danmges.--(a) An agreenent linmting noneconom c danages that
20 may be awarded in a nedical professional liability action is
21 consistent with the public policy of this Commonwealth, shall be
22 valid and legally enforceable, and shall not be deened to be
23 unconscionabl e or otherw se i nproper.
24 (b) A health care provider shall be pernmtted to condition
25 initial or continued acceptance of an individual as a patient on
26 the individual, or an authorized |egal representative of the
27 individual, consenting to a limtation on nonecononi c_danmages
28 that nmay be awarded in a nedical professional liability action,
29 and no health care insurer or other person that contracts or

30 arranges for the provision of nedical services shall prohibit a

20020H2300B3192 - 11 -
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health care provider fromi nposi ng such a conditi on.

(c) An agreenent that linmts nonecononi ¢ danmages in a

medi cal professional liability action involving nedical services

rendered to a mnor shall not be subject to disaffirmance if the

agreenent is signed by the mnor's parent, |egal quardi an or

other | egal representative. An agreenent that linits noneconom c

danages in a nmedical professional liability action invol ving

medi cal services rendered to an individual who is inconpetent

shall not be subject to disaffirnmance provided that the

agreenent is signed by the individual while conpetent or a | egal

representative for the individual.

(d) An agreenent that linmts nonecononi c danages in a

medi cal professional liability action shall be binding on the

estate of the individual who signed the agreenent, or on whose

behalf a | egal representative signed the agreenent, and on any

ot her individual whose claimis derivative of the siqgner

i ndi vidual's cl aim

(e) Alinmtation on nonecononi c damages i n an agr eenent

permtted by subsection (a) shall be deened to apply to the

total nonecononi ¢ damages awarded in the action, regardl ess of

whet her all of the defendants are parties to such an agreenent,

unl ess the agreenent provi des ot herw se.

(f) An agreenent pernmitted by subsection (a) may extend the

benefit of the limtati on on noneconom ¢ dannges to any heal th

care provider or other person reasonably identified by nane or

cateqgory, including, but not limted to, enpl oyees and agents of

a health care provider, a person held vicariously liable for the

conduct of a health care provider and the nedical staff of a

health care provider.

(g) In the event that a health care provider is required by

20020H2300B3192 - 12 -
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|l aw to provide nedical care to an individual or provides

energency nedical care to an individual, noneconom c danmnges in

a nedical professional liability action arising out of that care

shall be limted to $250, 000. For the purposes of the statutory

limtati on on nonecononi ¢ danages i nposed in this subsecti on,

the limtation also shall apply to care provided after the | egal

obligati on or energency ceases, provided that the individual, or

a known | egal representative for the individual, is advised in

witing of the limtati on on nonecononi ¢ danmages within a

reasonabl e ti ne.

(h) Consideration shall not be required for an agreenent

pernmitted by subsection (a), provided that the agreenent

provi des that the signer agrees to be |leqgally bound.

Section 804-B. Jurisdiction.--(a) Except as provided in

subsection (b), a nedical professional liability claimshall be

brought only in a county in which the all eged acts or oni ssi ons

giving rise to the clai mpredom nately occurred.

(b)Y Except as provided in subsection (c), in an action in

which the plaintiff has established proper jurisdiction in a

court for a nedical professional liability clai magai nst a

def endant under subsection (a), the court al so has jurisdiction

for all clains agai nst defendants who are alleged to be jointly

or jointly and severally liable with the def endant for whom

jurisdiction has been established.

(c) If all of the professional liability clains for which a

court has jurisdiction under subsection (a) are disnm ssed or

wi thdrawn prior to the commencenent of the trial, the court

shall transfer the action to a court that has jurisdiction

agai nst the remai ni ngq def endants under subsection (a) or (b).

(d) In the case of a claimasserting vicarious liability,
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only the acts and oni ssi ons supporting the underlvying claim

shal|l be consi dered for purposes of establishing jurisdiction

under subsection (a). In the case of a claimasserting corporate

liability or a simlar theory of liability in which the

defendant is allegedly liable for failure to exerci se reasonabl e

care in the selection or supervision of a health care provider

who all egedly provided deficient health care, only the all egedly

deficient health care of the health care provider shall be

consi dered for purposes of establishing jurisdiction under

subsection (a).

Secti on 805-B. Change of Venue.--(a) Upon the petition of a

party defendant, a court that has jurisdiction for an action

asserting a nedical professional liability clai magai nst any

def endant under secti on 804-B shall transfer the action to the

court of any other county where the claimcould originally have

been brought under section 804-B if the standards in subsection

(b) are satisfied.

(b)Y The court shall grant a request for a change in venue

under subsection (a) if the all egedly deficient nedical care of

all the defendants consi dered together predom nately occurred in

the new county or the court otherwi se determ nes that a change

in venue i s appropriate. A defendant shall not be required to

establish that the plaintiff's choice of formis oppressive or

vexatious to obtain a change i n venue.

Secti on 806-B. Causation.--Causation in a nedical

professional liability claimshall be established only if the

conduct which forns the basis for the claimwas a substanti al

factor in bringing about the injury or wong which resulted in

the claimant's | oss. Proof that the conduct only increased the

ri sk of harmshall be insufficient to prove causati on.

20020H2300B3192 - 14 -



1 Section 807-B. Tax Status of Awards.--If the anount of

2 dammges in a nedical nalpractice action is submtted to a jury,
3 the jury shall be infornmed whether the award is taxable or

4 nontaxabl e under Federal and State | aw.

5 Section 808-B. Binding Arbitration.--(a) An agreenent

6 providing for binding arbitration of a nedical professional

7 liability claimis consistent with the public policy of the

8 Commonwealth and is valid and enforceable. An agreenent which

9 nmandates binding arbitration of a nedical professional liability

10 claimshall not be deened to be unconsci onabl e or ot herw se

11 inproper.

12 (b) A health care provider may condition initial or

13 conti nued acceptance of an individual as a patient on the

14 patient or an authorized | egal representative of the patient

15 consenting to binding arbitrati on of a nedi cal professional

16 liability claim and no health care insurer shall prohibit a

17 health care provider fromi nposi ng such a conditi on.

18 (c) An agreenent that provides for arbitrati on of a nedi cal

19 professional liability claimmay include terns defining the

20 conduct of the proceedi ngs and the damage award that may be

21 rendered, including all of the foll ow ng:

22 (1) A restriction on recovery of danmages for | osses paid by

23 a collateral source notw thstandi ng any court deci si on which

24 nmight invalidate the application of a provision of this act to

25 nedical professional liability clains generally.

26 (2) A requirenent for periodic paynent of future danmages

27 notw thstandi ng any court decision that m ght invalidate the

28 application of a provision of this act to nedi cal professi onal

29 liability clains generally.

30 (3) Alimtation on the recovery of nonecononi ¢ damages,
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i ncluding a nonetary cap on danages, notw t hstandi ng any court

deci si on which m ght invalidate the application of a provision

of this act to nedical professional liability clains generally.

(4) Tine limtations on the filing of clains notw thstandi ng

any court decision which mght invalidate the application of a

provi sion of this act to nedical professional liability clains

(5) Standards for the qualifications of expert w tnesses

notw t hst andi ng any court deci sion which night invalidate the

application of a provision of this act to nedi cal professi onal

liability clains generally.

(d) An agreenent which nandates arbitrati on of a nedi ca

professional liability claiminvol ving nedi cal services rendered

to a mnor shall not be subject to disaffirmance if the

agreenent is signed by the mnor's parent, |egal quardi an or

| egal representative. An agreenent whi ch nandates arbitrati on of

a nedical professional liability claiminvol ving nedi cal

services rendered to a patient who i s i nconpetent shall not be

subject to disaffirmance if the agreenent is signed by a | egal

representative for the patient.

(e) An agreenent which nandates arbitrati on of a nedi ca

professional liability claimshall be binding on the estate of

the patient and on any other individual whose claimis

derivative of the patient's claim

(f) A nedical professional liability clai mpursued in an

arbitrati on proceedi ng shall be covered and defended by the

health care provider's professional liability insurer and the

fund to the sane extent as if the claimwas asserted in a court

(g) A person, corporation or entity not a signatory to an
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agreenent to arbitrate a nedical professional liability claim

may join in the arbitration at the request of any party with al

the rights and obligations of the original party. No signatory

may refuse to arbitrate because of the participation of an

addi tional party. An additional partici pant shall execute a

witten statenent to be bound by the arbitrati on proceedi ngs and

agreenent or sign the agreenent and shall then be treated as a

party.

(h) The enpl oyees of a health care provider shall be deened

to be parties to every agreenent providing for arbitration of a

medi cal professional liability claimwhich is signed by their

enpl oyer. An arbitrati on agreenent shall bar an action at | aw

agai nst any health care provi der based upon the conduct of any

enpl oyee.
Secti on 809- B. Expert Wtness Qualifications.--Any expert

witness in a nedical professional liability acti on agai nst a

physi ci an nust possess sufficient education, training, know edge

and experience to provide credi ble, specialized testi nbpny and

nmust neet the follow ng qualifications, as applicabl e:

(1) An expert witness testifying on a nedical matter,

i ncludi ng standard of care, risks and alternatives, causation

and nature and extent of injury, nust be:

(i) a physician with an unrestricted |license to practice in

any state or the District of Col unbia; and

(ii) engaged in active clinical practice and experience in

the nedical nmatter at issue.

(2) An expert witness testifying as to a physician standard

of care nust be

(i) substantially famliar with the applicabl e standard of

care for the specific care at issue as of the tine of the
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1 alleged nalpractice;

2 (ii) in the sane subspecialty as the defendant physician or
3 in a subspecialty which has a substantially sinm|ar standard of
4 care for the specific care at issue; and

5 (iii) if the defendant physician is certified by a |licensing
6 board, board-certified by the sanme or a simlar |icensing board.
7 Section 810-B. Expert Testinony Constituting Practice of

8 Medicine.--(a) Providing expert witness testinony in a nedical
9 professional liability action against a practitioner of a

10 healing art on a nedical matter, including standard of care,

11 risks and alternatives, causation and nature and extent of

12 injury, constitutes the practice of nedicine and shall subject
13 the expert witness to the jurisdiction of the appropriate

14 physician |licensing board and disciplinary action if the expert
15 wtness testifies without a sound nedical basis or outside the
16 scope of the expert witness's know edge, training and

17 experience.

18 (b) If a physician licensing board determ nes that

19 disciplinary action against an expert witness is appropriate
20 under this section, the board may inpose any penalty otherw se
21 authorized by |aw against a physician |icensed by the board for
22 unethical or unprofessional conduct; an adm nistrative fine of
23 $50, 000 per incident against any practitioner of a healing art;
24 and a restriction, including a prohibition, against any
25 practitioner of a healing art on future testinony as a physician
26 expert witness in this Commobnwealth.
27 (c) A party to a nedical professional liability action that
28 is dissatisfied with the testinony of an expert witness may file
29 a conplaint with the appropriate physician |icensing board. Upon
30 the filing of a conplaint, the board shall investigate the
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conplaint and initiate disciplinary proceedi ngs, if appropriate.

The conplainant is entitled to participate as a party in the

board proceedi ngs, including any heari ng or appeal.

(d) If the expert witness is not licensed by the State Board

of Medicine or the State Board of Osteopathic Medicine, the

State Board of Medicine shall be deened to be the appropriate

i censi ng board for purposes of this section.

Secti on 811-B. Frivolous Litigation.--(a) There is

establi shed a separate cause of action for danages ari si ng out

of the filing of a frivolous civil conplaint, counterclai mor

i oi nder conplaint by an attorney, the law firm of which the

attorney is a nenber or by any party who i s not represented by

an attorney. The injured party nmust file this action in the sane

court and division where the original action or natter was

filed. This action shall not be collateral to the origi nal

acti on and shall proceed wi thout reference to its status.

(b) An action brought pursuant to this section may be fil ed

before the chall enged proceeding on the civil conpl ai nt,

counterclaimor joinder conplaint is termn nated.

(c) The action established under this section is a separate

cause of action than that provided for under 42 Pa.C.S Ch. 83

Subch. E (relating to wongful use of civil proceedings). A

person nay not be precluded from bringi ng an acti on pursuant to

42 Pa.C.S. Ch. 83 Subch. E on the sole basis that the person

first brought an action under this section.

(d) A conplaint, counterclaimor joinder conplaint is

frivol ous when the party filing the conpl aint, counterclai mor

i oi nder conpl ai nt has not produced reasonabl e evi dence

establishing facts essential to the all egations set forth in the

conpl ai nt, counterclai mor joinder conplaint or has not proposed
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reasonabl e action to be taken by that party to produce or

present such evi dence and one of the follow ng el enents is

proven by a preponderance of the evi dence:

(1) the civil conplaint, counterclai mor joinder conplaint

is presented primarily for an i nproper purpose, including, but

not limted to, harassnent, interrupti on of any | awful busi ness

activity, intentional infliction of enotional distress or

unwar r ant ed pecuni ary gai n; or

(2) the clains set forth in the civil conpl aint,

counterclaimor joinder conplaint are not warranted by exi sting

| aw or by a reasonable arqunent for the extensi on, nodification

or reversal of existing |law or the establishnent of new | aw.

(e) Before filing an action under this section, the

plaintiff in this action nust notify the defendant in witing of

the intention to file the action and attach a copy of the

pr oposed conpl ai nt. Each reci pient of the proposed conpl ai nt

shall have 20 days in which to withdraw or otherw se cure the

civil conplaint, counterclaim or joinder conplaint giving rise

to the claimof frivolous litigation.

(f) If the civil conplaint, counterclaim or joinder

conplaint is withdrawn or otherwi se cured, there shall be no

basis for the cause of action, except that the plaintiff shal

be entitled to recover court costs, expenses and reasonabl e

attorney fees if the plaintiff files a notion for such recovery

within 30 days of a w thdrawal .

(g) Recovery by an injured party under this section shal

not preclude the injured party fromrecoveri ng any danmages whi ch

the injured party nay be entitled to, pursuant to 42 Pa.C.S. Ch.

83 Subch. E and whi ch have not al ready been recovered pursuant

to this section.
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(h) When any el enment set forth in subsection (d) has been

proven by a preponderance of the evidence, the injured party is

entitled to recover the foll ow ng:

(1) The harmnormally resulting from any di Spossessi on or

interference with the advant ageous use of the injured party's

| and, chattels or other things suffered by the injured party

during the course of the proceedi ng.

(2) The harmto the injured party's reputation.

(3) The cost of litigation, including, but not limted to,

any reasonabl e attorney fees.

(4) Lost incone that the injured party has incurred in

def endi ng hi nmsel f.

(5) Any other pecuniary |loss that has resulted fromthe

pr oceedi ng.

(6) Any other nonecononic | oss caused by the proceedi ngs.

(i) Nothing in this section shall be construed to preclude

the court fromexercising its i nherent supervisory power or from

i MpOSi ng appropri ate nonnbnetary or nonetary sancti ons upon

attorneys, law firns and unrepresented parti es who have engaged

in frivolous or bad faith litigation under existing | aw and

rul es of procedure.

(j) Absent exceptional circunstances, a law firm shall be

held jointly responsible for a frivolous civil conpl aint,

counterclaimor joinder conplaint filed by attorneys of the

Secti on 812-B. Prej udgnent | nterest.--Prejudgnent interest

shall not be awarded in a nmedical professional liability action

except as a sanction for dilatory, obdurate or vexati ous conduct

whi ch unduly del ayed the action. Prejudgnent interest authorized

under this rule shall not exceed the statutory rate of interest
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1 or shall be assessed only during the period of undue del ay.

2 Section 6. This act shall take effect immediately.
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