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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2182 %%

| NTRODUCED BY BROWNE, NOVEMBER 24, 2003

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
JUNE 15, 2004

OCO~NOUITARWNE

AN ACT
Amendi ng the act of March 4, 1971 (P.L.6, No.2), entitled "An
act relating to tax reformand State taxation by codifying
and enunerating certain subjects of taxation and inposing

t axes thereon; providing procedures for the paynent,

col l ection, adm nistration and enforcenent thereof; providing

for tax credits in certain cases; conferring powers and

i mposi ng duties upon the Departnent of Revenue, certain

enpl oyers, fiduciaries, individuals, persons, corporations

and other entities; prescribing crinmes, offenses and

penalties,” further defining "average net inconme" and

“corporation” for purposes of capital stock and franchise

tax; AND MAKI NG A RELATED REPEAL

The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The definitions of "average net inconme" and
“corporation” in section 601 of the act of March 4, 1971 (P.L. 6,
No. 2), known as the Tax Reform Code of 1971, anended May 7, 1997
(P.L.85, No.7) and Decenber 23, 2003 (P.L.250, No.46), are
amended to read:

Section 601. Definitions and Reports.--(a) The follow ng
words, terms and phrases when used in this Article VI shall have

t he neaning ascribed to themin this section, except where the
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context clearly indicates a different neaning:

"Average net inconme." The sumof the net inconme or |oss for
each of the current and i nmedi ately preceding four years,
divided by five. If the entity has not been in existence for a
period of five years, the average net incone shall be the
average net incone for the nunber of years that the entity has
actually been in existence. In conmputing average net incone,
| osses shall be entered as conputed, but in no case shal
average net incone be |less than zero. The net incone or |oss of
the entity for any taxable year shall be the anmpbunt set forth as
i ncome per books on the inconme tax return filed by the entity
with the Federal Government for such taxable year, or if no such
return is made, as would have been set forth had such a return
been made, subject, however, in either case to any correction
thereof, for fraud, evasion or error. In the case of any entity
whi ch has an investnent in another corporation, the net incomne
or loss shall be conputed on an unconsolidated basis exclusive
of the net income or |oss of such other corporation. In the case

of alimted liability conpany or business trust that is not

taxabl e as a [partnership] corporation for Federal incone tax

pur poses, the net incone or loss of the limted liability
conpany or business trust for any given year shall be reduced by
t he amount of distributions made by such limted liability
conpany or business trust to any nmenber of such limted
liability conmpany or business trust who is deened to be
materially participating in the activities conducted by such
limted liability conpany or business trust for purposes of
section 469 of the Internal Revenue Code of 1986 (Public Law 99-
514, 26 U.S.C. 8 469). For this purpose, distributions which are

made to a nmenber of a limted liability conpany or business
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trust within thirty (30) days of the end of a given year may be
treated as having been nade in the preceding year and not in the
year in which such distribution is actually nade.

* x *

"Corporation.” (A Any of the followi ng entities:

(1) A corporation.

(2) A joint-stock association.

(3) A business trust.

(4 Alimted liability conpany. This clause excludes a
restricted professional conmpany which is subject to 15 Pa.C. S.
Ch. 89 Subch. L (relating to restricted professional conpanies)
[and which is deened to be a |imted partnership pursuant to 15
Pa.C.S. 8 8997 (relating to taxation of restricted professional
conpani es) ] .

(5 An entity which for Federal income tax purposes is
classified as a corporation.

(6) A business trust which is a real estate investnent trust
as defined in section 856 of the Internal Revenue Code of 1986
(Public Law 99-514, 26 U S.C. 8 856) nore than fifty per cent of
the voting power or value of the beneficial interests or shares
of which are owned or controlled, directly or indirectly, by a
single corporation that is not:

(1) a real estate investnent trust as defined in section 856
of the Internal Revenue Code of 1986;

(i) aqualified real estate investnent trust subsidiary
under section 856(i) of the Internal Revenue Code of 1986;

(ti1) aregulated financial institution as defined by
section 401(6) of Article IV; or

(iv) fornmed as a hol ding conpany, subsidiary or affiliate of

a regulated financial institution prior to Decenber 1, 2003.
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(7) A business trust which is a qualified real estate
i nvestment trust subsidiary under section 856(i) of the Internal
Revenue Code of 1986 owned, directly or indirectly, by a real
estate investnment trust as defined in section 856 of the
I nternal Revenue Code of 1986 nore than fifty per cent of the
voting power or value of the beneficial interests or shares of
whi ch are owned or controlled, directly or indirectly, by a
single corporation that is not:

(i) a real estate investnent trust as defined in section
856 of the Internal Revenue Code of 1986;

(1i) aqualified real estate investnent trust subsidiary
under section 856(i) of the Internal Revenue Code of 1986;

(ti1) aregulated financial institution as defined by
section 401(6) of Article IV; or

(iv) forned as a hol ding conpany, subsidiary or affiliate of
a regulated financial institution prior to Decenber 1, 2003.

(B) The term does not include any of the foll ow ng:

(1) A business trust which qualifies as a real estate
i nvestment trust under section 856 of the Internal Revenue Code
of 1986 (26 U.S.C. 8§ 856) or which is a qualified real estate
i nvestment trust subsidiary under section 856(i) of the Internal
Revenue Code of 1986 (26 U.S.C. § 856(i)).

(2) A business trust which qualifies as a regul ated
i nvest ment conpany under section 851 of the Internal Revenue
Code of 1986 (26 U.S.C. 8 851) and which is registered with the
United States Securities and Exchange Comm ssion under the
I nvest nent Conpany Act of 1940 (54 Stat. 789, 15 U.S.C. § 80a-1
et seq.) or a related business trust which confines its
activities in this Commonwealth to the maintenance,

adm ni strati on and managenent of intangible investnents and
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activities of regul ated investnent conpani es.

(3) A corporation, trust or other entity which is an exenpt
organi zati on as defined by section 501 of the Internal Revenue
Code of 1986 (26 U.S.C. § 501).

(4) A corporation, trust or other entity organi zed as a not-
for-profit organi zation under the laws of this Commonweal th or
the |l aws of any other state which:

(1) would qualify as an exenpt organi zation as defined by
section 501 of the Internal Revenue Code of 1986 (26 U. S.C. 8§
501) ;

(1i) would qualify as a honeowners associ ation as defined by
section 528(c) of the Internal Revenue Code of 1986 (26 U S.C. §
528(c)); or

(i) is a nmenbership organization subject to the Federal
limtations on deductions fromtaxable income under section 277
of the Internal Revenue Code of 1986 (26 U S.C. 8§ 277) but only
if no pecuniary gain or profit inures to any nenber or rel ated
entity fromthe nmenbershi p organi zati on.

(5) A cooperative agricultural association subject to 15
Pa.C.S. Ch. 75 (relating to cooperative agricultural
associ ations).

(6) A business trust if the trust is all of the foll ow ng:

(i) Created or managed by an entity which is subject to the
tax inmposed by Article VIl or XV or which is an affiliate of the
entity which shares at | east eighty per cent conmon ownership.

(1i) Created and nanaged for the purpose of facilitating the
securitization of intangible assets.

(ti1) Cassified as a partnership or a disregarded entity

for Federal income tax purposes.

* * %
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SECTION 2. 15 PAC S. 8§ 8997(B)(2) IS REPEALED. <—
Section 2 3. This act shall apply to taxable years beginning <—

after Decenber 31, 2003.

AW N P

Section 3 4. This act shall take effect imediately. <—
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