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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 683 %5

| NTRODUCED BY KUKOVI
KCSI NSKI, | TKI'N
HONLETT, HALUSKA,
NAHI LL, PI STELLA,

CH, STABACK, BOYES, VEOQON, JOHNSQON, COHEN
McHALE, PRESSVANN, TI GUE, GODSHALL, MAI ALE,
RI TTER, DAW DA, ARTY, REBER, JOSEPHS,
PRESTON, WGGE NS AND McVERRY, MARCH 4, 1987

AS REPORTED FROM COWM TTEE ON JUDI Cl ARY, HOUSE OF
REPRESENTATI VES, AS AMENDED, JUNE 21, 1988
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AN ACT

Amrending Title 20 (Decedents, Estates and Fiduciaries) of the
Pennsyl vani a Consol i dated Statutes, adding provisions
relating to guardi ans of incapacitated persons.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as fol

| ows:

Section 1. The headi ngs of Chapter 55 and Subchapter A of

Chapter 55 of Title

are anended to read:

20 of the Pennsyl vani a Consolidated Statutes

CHAPTER 55
[ | NCOVPETENTS]
| NCAPACI TATED PERSONS

SUBCHAPTER A
[ MEANI NG OF | NCOVPETENT]
GENERAL _PROVI SI ONS
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Section 3 2. Section 5501 of Title 20 is anended to read:

8§ [5501}1-5562. Meaning of [inconpetent] incapacitated person.

["Inconpetent™ means a person who, because of infirmties of
old age, nmental illness, nental deficiency or retardation, drug

addiction or inebriety:

is unable to manage his property, or is liable to

di ssipate it or become the victimof designing persons; or

| acks sufficient capacity to nake or comuni cate

responsi bl e deci si ons concerning his person.]
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THE FOLLOW NG WORDS AND PHRASES WHEN USED IN TH S CHAPTER <—

SHALL HAVE THE MEANINGS G VEN TO THEM IN TH' S SECTI ON UNLESS THE

CONTEXT CLEARLY | NDI CATES OTHERW SE:

"I NCAPACI TATED PERSON. " A PERSON WHO, BECAUSE OF MENTAL

| LLNESS, MENTAL DEFI Cl ENCY OR RETARDATI ON, DRUG ADDI CTI ON OR

| NEBRI ETY, LACKS SUFFI Cl ENT CAPACI TY TO MAKE AND TO COMVUNI CATE

N ANY WAY RESPONSI BLE DECI SI ONS CONCERNI NG H' S PERSON OR

"PARTI ALLY | NCAPACI TATED PERSON. " A PERSON VWHO, BECAUSE OF

VENTAL | LLNESS, MENTAL DEFI Cl ENCY OR RETARDATI ON, DRUG ADDI CTI ON

OR INEBRI ETY, PARTIALLY LACKS SUFFI CI ENT CAPACITY TO MAKE AND TO

COMVUNI CATE SOVE_RESPONSI BLE DECI SI ONS_ CONCERNI NG HI S PERSON OR

19870H0683B3512 - 3 -
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SECTION 3. TITLE 20 IS AVENDED BY ADDI NG A SECTI ON TO READ:
§ 5502. PURPOSE OF CHAPTER

RECOGNI ZI NG THAT EVERY | NDI VI DUAL_HAS UNI QUE NEEDS AND

DIFFERING ABILITIES, IT IS THE PURPOSE OF TH S CHAPTER TO

PROMOTE THE GENERAL WELFARE OF ALL CI TI ZENS BY ESTABLI SHI NG A

SYSTEM VWH CH PERM TS | NCAPACI TATED PERSONS TO PARTI Cl PATE AS

FULLY AS PGSSIBLE IN ALL DECI SI ONS WH CH AFFECT THEM VA CH

ASS| STS THESE PERSONS | N MEETI NG THE ESSENTI AL REQUI REMENTS FOR

THEI R PHYSI CAL HEALTH AND SAFETY, PROTECTI NG THEI R RI GHTS,

MANAG NG THEI R FI NANCI AL RESOURCES AND DEVELOPI NG OR REGAI NI NG

THEIR ABILITIES TO THE MAXI MUM EXTENT POSSI BLE; AND WHI CH

ACCOWPL| SHES THESE OBJECTI VES THROUGH THE USE OF THE LEAST

RESTRI CTI VE_ALTERNATI VE; AND RECOGNI ZI NG FURTHER THAT VWHEN

GUARDI ANSHI P SERVI CES ARE NECESSARY, I T IS | MPORTANT TO

FACI LI TATE THE FI NDI NG OF SUI TABLE I NDI VI DUALS OR ENTI TI ES

WLLING TO SERVE AS GUARDI ANS.

Section 5 4. Sections 5511 and 5512 of Title 20 are amended <—
to read:
8§ 5511. Petition and hearing; exam nation by court-appointed
physi ci an.
(a) Resident.--The court, upon petition [and a hearing at

whi ch good cause is shown], hearing and clear and convinci ng

[ nconpetent] incapacitated and appoi nt a guardi an or guardi ans

of his person or estate. The petitioner nay be any person

interested in the alleged [inconpetent's] incapacitated person's

wel fare. The court [may] SHALL dism ss a proceedi ng where it <—
finds as a fact that the proceeding has not been instituted to

aid or benefit the alleged [inconpetent] incapacitated person, <—

19870H0683B3512 - 4 -



OR THAT THE PERSON | S NOT | NCAPACI TATED. Notice of the petition

and hearing shall be given TO THE ALLEGED | NCAPACI TATED PERSON

IN SIMPLE LANGUAGE VHI CH | NCLUDES AN EXPLANATI ON OF ALL RI GHTS,

I NCLUDING THE RIGHT TO COUNSEL, TO APPEAL AND TO PETITION TO

MODI FY OR TERM NATE GUARDI ANSHI P. NOTI CE OF THE PETI TI ON AND

HEARI NG SHALL BE G VEN i n such manner as the court shall direct
[to the alleged Fi nconpet ent }+heapacitatedperson,] to al

persons residing within the Cormonweal th who are sui juris and

© o0 N oo o A~ wWw N P

woul d be entitled to share in the estate of the all eged

=Y
o

[ nconpetent] incapacitated person if he died intestate at that

=
=

time, TO THE PERSON OR I NSTI TUTI ON WHO HAS LEGAL OR PHYSI CAL

=
N

CUSTODY _OF OR I'S PROVI DI NG SUPPORTI VE SERVI CES TO THE ALLEGED

=
w

| NCAPACI TATED PERSON, and to such other parties as the court may

H
o

direct. The hearing may be closed to the public and wi thout a

=Y
(63}

jury unless the alleged [inconpetent] incapacitated person or

=Y
(e}

his counsel objects. The hearing shall be closed and with or

=
\l

without a jury if the person alleged to be [inconpetent]

=Y
oo

i ncapacitated or his counsel so requests. THE HEARI NG MAY BE

=
O

HELD AT THE RESI DENCE OF THE ALLEGED | NCAPACI TATED PERSON. NO

N
o

PRESUMPTI ON COF | NCAPACI TY SHALL BE RAI SED FROM THE ALLEGED

N
=

| NCAPACI TATED PERSON S | NSTI TUTI ONALI ZATI ON. The al | eged

N
N

[ nconpetent] incapacitated person shall be present at the

N
w

heari ng unl ess:

N
~

[(i)] (1) the court is satisfied, upon the fpresentation

N
(63}

of positive testinony} deposition or testimenry AFFIDAVIT of a

N
(e}

| i censed practitioner PHYSI ClI AN, | NCLUDI NG A PSYCHI ATRI ST, OR

N
~

A LI CENSED PSYCHOLOG ST, that because of his physical or

N
oo

mental condition his welfare would [not] be [pronoted] harned

N
(o]

by his presence; [or]
30 [(i1)] (2) it is inpossible for himto be present
19870H0683B3512 - 5 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

because of his absence fromthe Comonweal th[. It shall not <—

be necessary for the all eged Fi nconpetent }+neapacitated <—

proceeding.]; OR <—
(3)  COUNSEL FOR THE ALLEGED | NCAPACI TATED PERSON

CERTI FI ES THAT THE PERSON OBJECTS TO ATTENDI NG

Counsel shall be appointed to represent the all eged

i ncapaci tated person in any matter for whi ch i ndependent counsel

has not been retained by or on behalf of that individual. |If the

al |l eged i ncapacitated person is unable to pay for counsel or if

paynment would result in substantial financial hardship, the

county shall be responsible for the cost of counsel.

(b) Nonresident.--The court nmay find a person not domciled
in the Conmonweal th, having property in the Commonweal th, to be

[ nconpetent] incapacitated and may appoi nt a guardian of his

estate. The appoi ntnment may be nmade after petition, hearing and
notice, as in the case of a person domiciled in the
Commonweal t h, or upon the subm ssion of an exenplified copy of a
decree establishing his [inconpetency] incapacity in another
jurisdiction. The court shall give preference in its appointnment
to the foreign guardian of the nonresident [inconpetent]

i ncapacitated person, unless it finds that such appointment wll

not be for the best interests of the [inconpetent] incapacitated

(c) [Court-appointed physician.--Upon the filing of a <—
petition the all eged F nconpet ent}+neapacitatedpersoen may be <—

exam ned by a physician appointed by the court who shall submt

his report in witing to the court and to the parties before the

hearing.] | NDEPENDENT EVALUATION.--THE COURT, UPON ITS OMN <—

MOTI ON OR PETI TI ON BY THE ALLEGED | NCAPACI TATED PERSQON, FOR

19870H0683B3512 - 6 -
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CAUSE_SHOMWN, MAY ORDER AN EXAM NATI ON BY AN | NDEPENDENT,

QUALI FI ED PSYCHOLOGE ST OR PHYSI CI AN, | NCLUDI NG A PSYCHI ATRI ST OR

OTHER PROFESSI ONAL. VWHEN APPROPRI ATE, A THOROUGH FUNCTI ONAL

ANALYSI'S, 1 NCLUDI NG SOCI AL, PSYCHOLOG CAL_AND MEDI CAL

ASSESSMENTS OF THE ALLEGED | NCAPACI TATED PERSQON, SHALL BE

CONDUCTED.  THE COURT SHALL G VE DUE CONSI DERATI ON TO THE

| NDEPENDENT PROFESSI ONAL_NOM NATED BY THE ALLEGED | NCAPACI TATED

PERSON | F THAT PROFESSIONAL |S OTHERW SE QUALIFIED. ITF THE

ALLEGED | NCAPACI TATED PERSON | S UNABLE TO PAY FOR THE

| NDEPENDENT EVALUATI ON OR I F PAYMENT WOULD RESULT | N SUBSTANTI AL

FI NANCI AL HARDSHI P, THE COURT SHALL ASSI GN COSTS TO THE COUNTY,

ORIF THE PERSON IS IN A COWONWEALTH FACILITY, TO THE

COMVONVEEAL TH.

(D) __PETITI ON CONTENTS. - - THE PETI TI ON FOR THE GUARDI ANSHI P

SHALL | NCLUDE THE NAME, AGE, RESI DENCE AND POST_ CFFI CE ADDRESS

OF THE ALLEGED | NCAPACI TATED PERSON, THE NATURE OF H' S ALLECGED

| NCAPACI TY; THE APPROXI MATE VALUE AND DESCRI PTION OF THE ALLEGED

| NCAPACI TATED PERSON S FI NANCI AL RESOURCES, | NCLUDI NG ANY

COVPENSATI ON, PENSI ON, | NSURANCE OR ALLOMNCE TO WH CH HE NAY BE

ENTI TLED;, VWHETHER I N ANY STATE THERE IS A GUARDI AN FOR THE

PERSON OR THE FI NANCI AL RESOURCES COF THE ALLECGED | NCAPACI TATED

PERSON; THE RESI DENCE AND POST OFFI CE ADDRESS OF THE PERSON OR

ENTI TY WHOM PETI TI ONER ASKS TO BE APPO NTED GUARDI AN; THE NAMES

AND ADDRESSES COF THE SPOUSE, PARENTS AND PRESUMPTI VE ADULT HEI RS

OF THE ALLEGED | NCAPACI TATED PERSON, | F ANY; THE NAME AND

ADDRESS OF THE PERSON OR I NSTITUTION, | F ANY, WHO HAS LEGAL OR

PHYSI CAL CUSTODY OF THE ALLEGED | NCAPACI TATED PERSQON; THE NAMES

AND ADDRESSES OF ANY GOVERNMENT OR PRI VATE AGENCI ES, CHARI TI ES,

FOUNDATI ONS OR OTHER ENTI TI ES FROM WH CH THE ALLECGED

| NCAPACI TATED PERSON | S RECEI VI NG SERVI CES; THE REASON WHY THE

19870H0683B3512 - 7 -
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APPO NTMENT OF A GUARDIAN IS SOUGHT; THE | NTEREST OF THE

PETI TI ONER IN THE APPO NTMENT AND WHETHER THE APPO NTMVENT OF A

GUARDI AN OF THE PERSON OR OF THE ESTATE IS SOUGHT; AND THE

REQUESTED, SPECI FI C AREAS OF | NCAPACI TY OVER VH CH THE GUARDI AN

| S TO BE ASSI GNED PONERS AND DUTI ES.

§ 5512. County of appoi ntnent.

(a) Resident [inconpetent] incapacitated person.--A guardi an

of the person or estate of an [inconpetent] incapacitated person

may be appointed by the court of the county in which the

[ nconpetent] incapacitated person is domciled, IS A RESI DENT, <—

IS RESIDING IN AN INSTITUTION OR, IN THE I NTEREST OF JUSTICE, IN

ANY OTHER COUNTY.

(b) Nonresident [inconpetent] incapacitated person.--A

guardi an of the estate within the Conmonweal th of an

[ nconpetent] incapacitated person domciled outside of the

Commonweal th may be appoi nted by the court of the judicial
district having jurisdiction of a decedent's estate or of a

trust in which the [inconpetent] incapacitated person has an

interest. When the nonresident [inconpetent’'s] incapacitated

estate or a trust within the Coomonweal th, a guardian may be
appoi nted by the court of any county where an asset of the

[ nconpetent] incapacitated person is |ocated.

(c) Exclusiveness of appointnent.--Wen a court has

appoi nted a guardian of an [inconpetent’'s] incapacitated person

or estate pursuant to subsection (a) or (b) [of this section],

no other court shall appoint a simlar guardian for the

[ nconpetent] incapacitated person within the Commonweal t h.
Section 6 5. Title 20 is anended by addi ng a—seetioen <—
SECTIONS to read: <—

19870H0683B3512 - 8 -
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8§ 5512.1. Determ nati on of incapacity AND APPO NTMENT OF <—

GUARDI AN.

- ¢ oy _ el ude|
i | __the followne:
(A) DETERM NATI ON OF | NCAPACITY.--1N RESPONSE TO A PETITION <—

FOR THE APPO NTMENT OF A GUARDI AN OF THE PERSON OR ESTATE, THE

COURT_SHALL CONSI DER AND MAKE SPECI FI C FI NDI NGS OF FACT

CONCERNI NG

(1) THE NATURE OF ANY CONDITION OR DISABILITY WH CH

| MPAIRS THE | NDI VIDUAL' S CAPACI TY TO MAKE AND COMVUNI CATE

19870H0683B3512 - 9 -



(2) THE EXTENT OF THE INDIVIDUAL'S ABILITY TO MAKE AND

COMVUNI CATE DECI SI ONS;

(3)  THE NEED FOR GUARDI ANSHI P SERVICES, IF ANY, IN LIGAT

OF THE NETWORK OF FAM LY, FRIENDS AND OTHER SUPPORTS

AVAI LABLE TO ASSI ST _THE I NDI VI DUAL IN MAKI NG DECI SI ONS;  AND

(4) THE DURATI ON COF THE GUARDI ANSHI P.

(B) LIMTED GUARDI AN OF THE PERSON. - - UPON A FI NDI NG THAT THE

PERSON | S PARTI ALLY | NCAPACI TATED AND | N NEED OF GUARDI ANSHI P

SERVI CES, THE COURT SHALL ENTER AN ORDER APPO NTING A LIMTED

GUARDI AN OF THE PERSON W TH SPECI FI C AREAS OF PONERS AND DUTI ES

VH CH MAY | NCLUDE:

(1) GCeneral care, nmai ntenance and custody of the

i ncapaci t at ed person.

P blichi I I ¢ abode_f I
pcapacitated person—

(2) DESI GNATI NG THE PLACE FOR THE | NCAPACI TATED PERSON

TO LI VE.

(3) Assuring that the i ncapacitated person receives

trai ni ng, educati on, nedi cal and psychol ogi cal servi ces, and

soci al and vocati onal opportunities, as appropriate, as well

as assisting the i ncapacitated person in the devel opnent of

maxi num sel f-rel i ance and i ndependence.

{5 (4) Providing required consents or approvals on

behal f of the incompetent | NCAPACI TATED PERSON.
o L il ) 1 : I i I

have—by court order—beendesignatedas—areas—oflegal
s abil] | I . by T . : i

19870H0683B3512 - 10 -
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(G PLENARY GUARDI AN OF THE PERSON. - - UPON A FI NDI NG THAT THE <—

N
N

PERSON | S | NCAPACI TATED AND I N NEED OF GUARDI ANSHI P SERVI CES,

N
w

THE COURT NAY APPO NT_A PLENARY GUARDI AN OF THE PERSON.

N
~

(D) LIMTED GJUARDI AN OF THE ESTATE. - - UPON A FI NDI NG THAT THE

N
(63}

PERSON | S PARTI ALLY | NCAPACI TATED AND | N NEED OF GUARDI ANSHI P

N
(e}

SERVI CES, THE COURT SHALL ENTER AN ORDER APPO NTING A LIM TED

N
~

GUARDI AN OF THE ESTATE, VWH CH SHALL SPECI FY THE PORTI ON OF

N
oo

ASSETS OR | NCOVE OVER WHI CH THE GUARDI AN OF THE ESTATE | S

N
(o]

ASS| GNED PONERS AND DUTI ES.

30 (E) PLENARY GUARDI AN OF THE ESTATE. --UPON A FI NDI NG THAT THE

19870H0683B3512 - 11 -
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PERSON | S | NCAPACI TATED AND I N NEED OF GUARDI ANSHI P SERVI CES,

THE COURT NAY APPO NT_A PLENARY GUARDI AN OF THE ESTATE.

(F) LEGAL RIGATS RETAI NED. - - A PERSON FOR WVHOM A LI M TED

GUARDI AN OF THE PERSON OR ESTATE HAS BEEN APPO NTED, PURSUANT TO

TH'S SECTION, SHALL RETAIN ALL LEGAL RI GHTS EXCEPT THOSE WH CH

HAVE, BY COURT ORDER, BEEN DESI GNATED AS AREAS OVER VH CH THE

LI M TED GUARDI AN HAS POVER.

§ 5512.2. REVI EW HEARI NG

(A)  TIME OF HEARI NG --THE COURT MAY SET A DATE FOR A REVI EW

HEARING IN I TS ORDER ESTABLI SHI NG THE GUARDI ANSHI P, OR HOLD A

REVI EW HEARI NG AT ANY TIME I T SHALL DI RECT. THE COURT SHALL

CONDUCT A REVI EW HEARI NG PROVPTLY | F:

(1) THE | NCAPACI TATED PERSON OR ANY | NTERESTED PARTY

PETI TI ONS THE COURT FOR A HEARI NG FOR REASON OF A SI GNI FI CANT

CHANCE IN THE PERSON S CAPACITY, A CHANCGE IN THE NEED FOR

GUARDI ANSHI P SERVI CES, OR THE GUARDI AN' S FAI LURE TO PERFORM

H' S DUTI ES N ACCORDANCE WTH THE LAW OR TO ACT I N THE BEST

| NTEREST OF THE | NCAPACI TATED PERSON, OR

(2) THE GUARDI AN CERTI FI ES A SI GNI FI CANT _CHANGE | N THE

PERSON S CAPACITY, OR CHANGE IN THE NEED FOR GUARDI ANSHI P

SERVI CES.

A PETI TI ON FROM THE | NCAPACI TATED PERSON NMAY BE MADE BY | NFORVAL

COMVUNI CATION. _ THE COURT NMAY DISM SS THE PETITION IF IT FINDS AS

A FACT THAT THE PROCEEDI NG HAS NOT BEEN | NSTI TUTED TO AID OR

BENEFI T_THE | NCAPACI TATED PERSON.

(B) BURDEN OF PROCF AND RI GHTS. - - THE | NCAPACI TATED PERSON

SHALL HAVE ALL OF THE RIGHTS ENUVERATED IN TH S CHAPTER. EXCEPT

VWHEN THE HEARING IS HELD TO APPO NT_A SUCCESSOR GUARDI AN, THE

BURDEN OF PROOF_SHALL BE ON THE PARTY, |F ANY, ADVOCATI NG

CONTI NUATI ON OF GUARDI ANSHI P OR EXPANSI ON OF AREAS OF

19870H0683B3512 - 12 -
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| NCAPACI TY.

(€ COURT DETERM NATION. --1F THE COURT DETERM NES THAT A

PERSON | S NO LONGER AN | NCAPACI TATED PERSON OR IS NO LONGER I N

NEED OF GUARDI ANSHI P, THE COURT SHALL DI SSOLVE THE ORDER WH CH

ESTABLI SHED THE GUARDI ANSHI P. | F THE COURT FI NDS THAT THE

GUARDI AN HAS FAI LED TO PERFORM HI'S DUTI ES AND OBLI GATIONS I N

ACCORDANCE WTH LAW OR A GUARDI AN HAS FAILED TO ACT I N THE BEST

| NTEREST OF THE | NCAPACI TATED PERSON, THE COURT MNAY DI SCHARGE A

GUARDI AN AND APPOI NT_A SUCCESSOR. | F THE COURT DETERM NES THAT

THE | NCAPACI TATED PERSON HAS REGAI NED OR LOST CAPACITY I N

CERTAI N AREAS, THE COURT NAY MODI FY THE DUTIES OF THE GUARDI AN.

§ 5512.3. REPORTS.

(A) TIME AND CONTENT. - -WHEN A REPORT | S REQUI RED THE COURT

ORDER SHALL SPECI FY THE DATE FOR THE I NI TI AL REPORT FROM THE

GUARDI AN. THE DATE SHALL BE NO LATER THAN SI X MONTHS AFTER THE

DATE OF THE ORDER ESTABLI SHI NG THE GUARDI ANSHI P. THE COURT SHALL

REQUI RE REPORTS AT LEAST EVERY 12 MONTHS THEREAFTER THE COURT

SHALL REVI EW THE REPORTS OR ENSURE THEI R REVI EW THE REPORT

SHALL | NCLUDE THE FOLLOW NG

(1) A DESCRIPTION OF SIGNIFI CANT ACTIONS, |F ANY, TAKEN

FOR THE | NCAPACI TATED PERSON BY THE GUARDI AN DURI NG THE

REPORTI NG PERI OD.

(2) A DESCRIPTION OF THE EXTENT OF PERSONAL CONTACT, IF

ANY, W TH THE | NCAPACI TATED PERSON.

(3) AN EXPLANATI ON OF SI GNI FI CANT PROBLEMS, | F_ANY,

RELATI NG TO THE GUARDI ANSHI P WHI CH HAVE ARI SEN DURI NG THE

REPORTI NG PERI OD.

(4) THE OPI NION OF THE GUARDI AN AS TO WHETHER THE

GUARDI ANSHI P SHOULD CONTI NUE_ OR BE TERM NATED OR MADI FI ED,

AND THE REASONS THEREFORE.

19870H0683B3512 - 13 -
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(B) PERSONAL | NCAPACITY. --VWHEN THE ORDER | NCLUDES AREAS OF

PERSONAL | NCAPACI TY, THE REPORT SHALL ALSO | NCLUDE THE

(1) A DESCRIPTION OF SIGNIFI CANT CHANGES, |F ANY, IN THE

CAPACI TY OF THE | NCAPACI TATED PERSON TO MAKE AND COMVUNI CATE

RESPONSI BLE DECI SI ONS ABOUT H' S PERSON.

(2) A BRIEF DESCRI PTION OF THE | NCAPACI TATED PERSON S

LI VI NG ARRANGEMENTS AND THE SOCI AL, MEDI CAL, PSYCHO.OG CAL,

AND OTHER SUPPORT_SERVI CES HE |'S RECEI VI NG

(C©) _ FINANCI AL | NCAPACI TY. - -WHEN THE ORDER | NCLUDES AREAS OF

FI NANCI AL | NCAPACI TY, THE REPORT SHALL ALSO | NCLUDE A FI NANCI AL

STATEMENT OF RECEI PTS AND DI SBURSEMENTS SI NCE THE LAST REPORT.

Section # 6. Sections 5513, 5514, 5515, 5516, 5517, 5518,
5521, 5522, 5524, 5525, 5534, 5535, 5536 and 5537 of Title 20
are anmended to read:

§ 5513. [Tenporary] EMERGENCY guardi an.

Not wi t hst andi ng the provisions of section 5511 (relating to

petition and hearing; exam nation by court-appointed physician),

the court, upon petition and a hearing at which good cause is

shown, may appoint [a tenporary] AN EMERGENCY guardi an or

guardi ans of the person or estate of a person alleged to be

[ nconpetent] incapacitated, when it appears that a failure to

make such appointment will result in irreparable harmto the

person or estate of the alleged [inconpetent] incapacitated

person. The provisions of section 5511, | NCLUDI NG COUNSEL, shal

be applicable to such proceedi ngs, except [that only such notice

of the petition and hearing shall be required as shall appear to

the court to be] WHEN THE COURT HAS FOUND THAT I T IS NOT
feasible in the circunstances[, and need not be given at such

times or to such persons as would be required by the provisions

19870H0683B3512 - 14 -
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of section 5511 in a proceeding for the appointnent of a

guardi an. A tenporary]. AN EMERGENCY guardi an so appoi nted for <—

the person or estate of an alleged [inconpetent] incapacitated

person shall only have and be subject to such powers, duties and
liabilities and serve for such time as the court shall direct in
its decree.
§ 5514. To fill vacancy; co-guardi an.

The court, after such notice to parties in interest as it
shall direct, may appoint a succeeding guardian to fill a
vacancy in the office of guardian or nay appoint a co-guardian

of the estate of a person found to be [inconpetent]

i ncapacitated wi thout a heari ng. WHERE THE VACATI NG GUARDI AN WAS <—

A PARENT WHO IS NOW DECEASED, ANY TESTAMENTARY NOM NEE OF THE

PARENT SHALL BE G VEN PREFERENCE BY THE COURT.

§ 5515. Provisions simlar to other estates.
The provisions relating to a guardi an of an [inconpetent]

i ncapacitated person and his surety shall be the sane as are set

forth in the follow ng provisions of this title relating to a
personal representative or a guardian of a mnor and their
sureties:
Section 3182 (relating to grounds for renoval).
Section 3183 (relating to procedure for and effect of
removal ).
Section 3184 (relating to discharge of personal
representative and surety).
Section 5115 (relating to appointnment of guardian in
conveyance) .
Section 5121 (relating to necessity, form and anount).
Section 5122 (relating to when bond not required).

Section 5123 (relating to requiring or changi ng anount of
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bond) .
§ 5516. Fiduciary estate.

The court, in its discretion, upon the application of any
party in interest, in addition to any bond required for the

[ nconpetent’'s] incapacitated person's individual estate, may

require a separate bond in the nane of the Comonweal th, with
sufficient surety, in such anpbunt as the court shall consider
necessary for the protection of the parties in interest in an

estate of which the [inconpetent] incapacitated person is a

fiduciary and conditioned in the follow ng form
(1) Wen one guardian.--The condition of this obligation
is that, if the said guardian shall well and truly account

for property held by the [inconpetent] incapacitated person

as fiduciary according to law, this obligation shall be void;
but otherwise it shall remain in force.

(2) Wen two or nore guardi ans.--The condition of this
obligation is that, if the said guardians or any of them
shall well and truly account for property held by the

[ nconpetent] incapacitated person as fiduciary according to

law, this obligation shall be void as to the guardian or
guar di ans who shall so account; but otherwise it shall remain
in force.
[8 5517. Adjudication of conpetency.
The court, upon petition and after such notice s+t ASIT
shall direct, may find, after a hearing at which good cause is
shown, that a person previously adjudged [ nconpetent}

Fhrecapacitated has becone conpetent. ]
§ 5517. APPO NTMENT.

ANY QUALI FI ED | NDI VI DUAL OR CORPORATE FI DUCI ARY, NONPROFI T

CORPORATI ON OR THE GUARDI AN OFFI CE AT A STATE FACILITY NMAY BE
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APPO NTED GUARDI AN OF AN | NCAPACI TATED PERSON. THE COURT SHALL

MAKE EVERY EFFORT TO AVAO D APPO NTI NG A PERSON OR ENTITY

PROVI DI NG RESI DENTI AL_SERVI CES TO THE | NCAPACI TATED PERSON OR

APPO NTI NG ANY OTHER PERSON WHOSE | NTERESTS CONFLI CT W TH THOSE

OF_THE | NCAPACI TATED PERSON. VWHEN APPROPRI ATE, THE COURT SHALL

G VE PREFERENCE TO A NOM NEE OF THE | NCAPACI TATED PERSON.

§ 5518. Evidence of nental condition.

[In any hearing relating to the nental condition of a person
whose conpetency is in question, the deposition of, or sworn
statement by, a superintendent, nanager, physician or
psychi atrist of any State-owned nental hospital or veterans'
adm ni stration hospital or a physician or psychiatrist at any
hospital or institution shall be adm ssible in evidence as to
the condition of an inmate of such hospital in lieu of his
appear ance and testinony, unless by special order, the court
directs his appearance and testinony in person.] In_any hearing

to establish a quardi anshi p, aticensed practitioner W TNESSES <—

TESTI FYI NG TO THE CAPACITY OF THE ALLEGED | NCAPACI TATED PERSON

OR TESTI FYI NG FOR PURPOSES COF SECTION 5511(A) (1) (RELATING TO

PETI T1 ON AND HEARI NG EXAM NATI ON BY COURT- APPO NTED PHYSI Cl AN)

TO THE PHYSI CAL OR MENTAL CONDI TI ON OF THE PERSON shal |l be

subj ect to cross-exan nation by counsel for the all eged

i ncapaci t at ed per son.

§ 5521. Provisions concerning powers, duties and liabilities.

a—Ceneral—rule——The previstons—coneerntag—the—powers— (A) <—
DUTY TO | NCAPACI TATED PERSON. --1 T SHALL BE THE DUTY OF THE

GUARDI AN TO ASSERT THE RI GHTS AND BEST | NTERESTS OF THE

| NCAPACI TATED PERSON AND TO TAKE THE W SHES AND PREFERENCES OF

THE | NCAPACI TATED PERSON | NTO ACCOUNT EVEN I N AREAS OF

| NCAPACI TY. THE GUARDI AN SHALL ALSO ENCOURAGE THE | NCAPACI TATED
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PERSON TO PARTI Cl PATE TO THE MAXI MUM EXTENT OF HI'S ABILITIES IN

ALL DECI SI ONS VWH CH AFFECT HHM TO ACT ON H' S OMAN BEHALF

VWHENEVER HE |S ABLE TO DO SO,_AND TO DEVELOP OR REGAIN, TO THE

MAXI MUM EXTENT POSSIBLE, H' S CAPACITY TO MANAGE H S PERSONAL

AFFAI RS.

(B) PROVI SI ONS ENUNMERATED. - - THE PROVI SI ONS CONCERNI NG THE

PONERS, duties and liabilities of guardians of [inconpetents']

i ncapaci t at ed persons' estates shall be the sane as those set

forth in the follow ng provisions of this title relating to
personal representatives of decedents' estates and guardi ans of
m nors' estates:
Section 3313 (relating to liability insurance).
Section 3314 (relating to continuation of business).
Section 3315 (relating to incorporation of estate's
busi ness) .
Section 3317 (relating to clainms against co-fiduciary).
Section 3318 (relating to revival of judgnments agai nst
personal representative).
Section 3319 (relating to power of attorney; del egation
of power over subscription rights and fractional shares;
aut hori zed del egati ons).
Section 3320 (relating to voting stock by proxy).
Section 3321 (relating to nom nee registration; corporate
fiduciary as attorney-in-fact; deposit of securities in a
cl earing corporation; book-entry securities).
Section 3322 (relating to acceptance of deed in lieu of
forecl osure).
Section 3323 (relating to conprom se of controversies).
Section 3324 (relating to death or inconpetency of

fiduciary).
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Section 3327 (relating to

representatives).

Section 3328 (relating to

representatives).

Section 3331 (relating to

representative on contracts).

Section 3332 (relating to

Section 3355 (relating to

Section 3356 (relating to

representative).

Section 3359 (relating to

wher e real

estate |ies).

Section 3360 (relating to

consi deration or

better offer;

Section 3372 (relating to

representative in pending acti

Section 3374 (relating to

Secti on
contracts).
Secti on
property).
Secti on
Secti on
Secti on
Secti on
Secti on
Secti on
property).
Secti on

Secti on
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surviving or renmaining personal

di sagreenent of personal

l[iability of personal

i nherent powers and duties).
restraint of sale).

pur chase by personal

record of proceedings; county

contracts, inadequacy of
br okers' conmm ssi ons).
substitution of personal
on or proceedings).
death or renoval of fiduciary).

speci fic performnce of

possessi on of real and personal

i nventory).

abandonnent of property).

i nvest ment s).

guardi an named i n conveyance).
proceedi ngs agai nst guardi an).

power to sell persona

title of purchaser).

order of court).
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b)Y —Powers—and dutiesnot—grantedtoguardian—Unless (O
PONERS AND DUTI ES ONLY GRANTED BY COURT. - - UNLESS ot herwi se

ordered bytheecourt AFTER A HEARI NG W TH SPECI FI C FI NDI NGS OF

FACT_AND W TH THE | NCAPACI TATED PERSON REPRESENTED BY COUNSEL, a

guardi an shall not have the power and duty to:

2t - he i ) | ) ) )
: I Y NIV f aeil] :
the care—and trainingof the mentally retarded—

2> (1) Consent on behalf of the incapacitated person to

an abortion, sterilization, psychosurgery, ELECTROCONVULSI VE

THERAPY or renoval of a body organ.

{3} (2) Prohibit the marri age or divorce of the

i ncapaci t at ed person.
4 behalf of the | ) | I
) ) Y , | ¢iahts.
{5 (3) Consent on behalf of the incapacitated person to

t he performance of any experinental bi onedi cal or behavi oral

medi cal procedure or participation in any bi onedi cal or

behavi oral experi nment.

{6y (4) Consent on behalf of the incapacitated person to

the wi thhol ding or withdrawal of |ife-sustaining nedical or

ot her servi ces.

- (5) Consent on behalf of the incapacitated person to

pl acenent in a nursi ng hone.

(6) CONSENT ON BEHALF OF AN | NCAPACI TATED PERSON TO

| NTRUSI VE OR POTENTI ALLY | RREVERSI BLE PSYCHI ATRI C TREATIVENT.

(D) KNOW.EDGE OF OBJECTION.--1N A HEARI NG TO DETERM NE

28 VHETHER A GUARDI AN SHALL BE ORDERED TO CONSENT TO A SPECI FI C ACT

29 OR OMSSION, |F THE GUARDI AN KNOAS OR HAS REASON TO KNOW OF THE

30

| NCAPACI TATED PERSON S OBJECTION TO THE ACTI ON OR OM SSI ON
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VWHETHER SUCH OBJECTI ON HAD BEEN EXPRESSED PRI OR OR SUBSEQUENT_ TO

THE DETERM NATI ON OF | NCAPACI TY, THE GUARDI AN SHALL REPCORT TO

THE COURT SUCH KNOW.EDGE OR | NFORIVATI ON.

(E) POAERS AND DUTI ES NOT GRANTED TO GUARDI AN. - - THE

FOLLOW NG PONERS ARE NOT_GRANTED TO THE GUARDI AN:

(1) TO ADM T THE | NCAPACI TATED PERSON TO AN | NPATI ENT

PSYCH ATRIC FACILITY OR STATE CENTER FOR THE MENTALLY

RETARDED.

(2) TO CONSENT, ON BEHALF OF THE | NCAPACI TATED PERSON,

TO THE TERM NATI ON OF THE PERSON S PARENTAL RI GHTS.

§ 5522. Power to |ease.
A guardian may | ease any real or personal property of the

[ nconpetent] incapacitated person for a termnot exceeding five

years after its execution
§ 5524. Effect of determ nation of [inconpetency] incapacity.

[ An H nconpetent] AFTER HE | S ADJUDGED | NCAPACI TATED AND

BEFORE HE | S ADJUDGED TO HAVE REGAINED H' S CAPACI TY, AN

i ncapaci tated person shall be incapabl e of maki ng any contract

or gift or any instrunent in witing [after he is adjudged

F nconpet ent }—+neapacitated and before he is adjudged to have
regai ned his conpetency] IN THOSE SPECI FI C AREAS I N VH CH THE

PERSON HAS BEEN FOUND TO BE | NCAPACI TATED. This section shal

not inpair the interest in real estate acquired by a bona fide
grantee of, or a bona fide holder of a lien on, real estate in a
county other than that in which the decree establishing the

[ nconpetency] incapacity is entered, unless the decree or a
duplicate original or certified copy thereof is recorded in the
of fice of the recorder of deeds in the county in which the real

estate lies before the recording or entering of the instrunent

or lien under which the grantee or |ienhol der cl ai s.
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8§ 5525. Notice to Conmmonweal th and political subdivisions.
When the Commonweal th or a political subdivision thereof has

a claimfor maintaining an [inconpetent] incapacitated person in

an institution, the guardian within three nonths of his
appoi ntment, shall give notice thereof to the Departnent of
Revenue or the proper officer of such political subdivision, as
t he case may be.
§ 5534. Recognition of clains.

Upon the audit of the account of the guardian of a person who
has died during [inconpetency] incapacity, the auditing judge or

audi tor passing on the account shall not pass upon any cl ai nms

agai nst the estate of the [inconpetent] incapacitated person

ot her than necessary adm ni strati on expenses, i ncluding
conpensati on of the guardian and his attorney. Al clains

remai ni ng unpaid at the [inconpetent's] incapacitated person's

death shall be presented to the personal representative.
§ 5535. Disposition of trust incone.

Except as otherw se provided by the trust instrunment, the
trustee of an inter vivos or testamentary trust, with the
approval of the court having jurisdiction of the trust, nay pay
income distributable to [an i nconpetent beneficiary] a

beneficiary who is an i ncapacitated person for whose estate no

guar di an has been appointed directly to the [inconpetent]

i ncapaci tated person, or expend and apply it for his care and

mai nt enance or the care, maintenance and education of his
dependent s.
§ 5536. Distributions of incone and principal during
[inconmpet ency] incapacity.
(a) In general.--Al income received by a guardian of the

estate of an [inconpetent] incapacitated person, including
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(subject to the requirenents of Federal |aw relating thereto)

all funds received fromthe Veterans' Adm nistration, Social
Security Adm nistration and other periodic retirenent or

di sability paynents under private or governnental plans, in the
exerci se of a reasonabl e discretion, may be expended in the care

and mai nt enance of the [inconpetent] incapacitated person,

wi t hout the necessity of court approval. The court, for cause
shown and with only such notice as it considers appropriate in
the circunstances, nmay authorize or direct the paynent or
application of any or all of the income or principal of the

estate of an [inconpetent] incapacitated person for the care,

mai nt enance or education of the [inconpetent] incapacitated

person, his spouse, children or those for whom he was maki ng

such provision before his [inconpetency] incapacity, or for the

reasonabl e funeral expenses of the [inconpetent's] incapacitated

person's spouse, child or indigent parent. In proper cases, the

court may order paynent of anmounts directly to the [inconpetent]

i ncapaci tated person for his maintenance or for incidental

expenses and may ratify paynents made for these purposes.
(b) Estate plan.--The court, upon petition and with notice
to all parties in interest, shall have the power to substitute

its judgnment for that of the [inconpetent] incapacitated person

with respect to the estate and affairs of the [inconpetent]

i ncapacitated person for the benefit of the [inconpetent]

i ncapacitated person, his famly, nmenbers of his household, his

friends and charities in which he was interested. This power
shall include, but is not limted to, the power to:

(1) Make gifts, outright or in trust.

(2) Convey, release or disclaimhis contingent and

expectant interests in property, including marital property
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rights and any right of survivorship incident to joint
tenancy or tenancy by the entirety.

(3) Release or disclaimhis powers as trustee, personal
representative, custodian for mnors, or guardian.

(4) Exercise, release or disclaimhis powers as donee of
a power of appointnent.

(5) Enter into contracts.

(6) Create for the benefit of the [inconpetent]

i ncapaci tated person or others, revocable or irrevocabl e

trusts of his property which may extend beyond his disability
or life.

(7) Exercise options of the [inconpetent] incapacitated

(8) Exercise his rights to elect options and change
beneficiaries under insurance and annuity policies or
surrender the policies for their cash val ue.

(9) Exercise his right to claimor disclaiman elective
share in the estate of his deceased spouse and renounce any
interest by testate or intestate succession or by inter vivos
transfer.

(10) Change the [inconpetent's] incapacitated person's

resi dence or domcile.
In the exercise of its judgnment for that of the [inconpetent]

i ncapacitated person, the court first being satisfied that

assets exist which are not required for the mai ntenance, support

and wel | -being of the [inconpetent] incapacitated person, may

adopt a plan of gifts which results in mnimzing current or
prospective incone, estate or inheritance taxes, or which
carries out a lifetime giving pattern. The court in exercising

its judgnment may consider the testamentary and inter vivos
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intentions of the [inconpetent] incapacitated person insofar as

t hey can be ascertai ned.
§ 5537. Reserve for funeral.

(a) In general.--The court may authorize the guardian to
retain such assets [not exceeding $1,200 in value] as are deened
appropriate for the anticipated expense of the [inconpetent’s]

i ncapacitated person's funeral, including the cost of a burial

| ot or other resting place, which shall be exenpt from al
clainms including clains of the Coormonwealth. The court with
notice thereof to the institution or person having custody of

the [inconpetent] incapacitated person may al so authorize the

guardi an or another person to set aside such assets in the form
of a savings account in a financial institution which account
shall not be subject to escheat during the lifetime of the

[ nconpetent] incapacitated person. Such assets may be di sbursed

by the guardian or person who set aside such assets or by the
financial institution for such funeral expenses w thout further
aut hori zation or accounting. Any part of such assets not so

di sbursed shall constitute a part of the deceased

[ nconpetent’'s] incapacitated person's estate. Should the

[ nconpetent] incapacitated person becone [conpetent]

capaci tated or should such assets becone excessive, the court,

upon petition of any party in interest, may nake such order as
the circunstances shall require.

(b) Definition.--As used in this section "financial
institution” includes a bank, a bank and trust conpany, a trust
conpany, a savings and | oan association, a building and | oan
associ ation, a savings bank, a private bank and a national bank.
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SECTION 7. TH' S ACT SHALL APPLY TO ALL GUARDI ANSHI P <—

PROCEEDI NGS VWHERE PETI TI ONS FOR THE APPO NTMENT OF A GUARDI AN
ARE FI LED SUBSEQUENT TO THE EFFECTI VE DATE OF TH S ACT.

PROCEEDI NGS FOR THE APPO NTMENT OF A GUARDI AN WHI CH ARE FI LED
PRI OR TO THE EFFECTI VE DATE OF TH S ACT BUT WH CH ARE STILL IN
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Section 9 8. This act shall take effect in 60 days. <—
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