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AN ACT
Amending Title 20 (Decedents, Estates and Fiduciaries) of the

Pennsyl vani a Consol i dated Statutes, adding provisions

relating to guardi ans of incapacitated persons.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The headi ngs of Chapter 55 and Subchapter A of
Chapter 55 of Title 20 of the Pennsyl vania Consol i dated Statutes
are anmended to read:

CHAPTER 55
[ | NCOVPETENTS]

| NCAPACI TATED PERSONS

SUBCHAPTER A
[ MEANI NG OF | NCOVPETENT]
GENERAL PROVI SI ONS

Section 2. Title 20 is anended by adding a section to read:



8 5501. Pur pose of chapter.

Recogni zi ng that every individual has uni que needs and

differing abilities, it is the purpose of this chapter to

pronote the general welfare of all citizens by establishing a

system whi ch pernits incapacitated persons to partici pate as

fully as possible in all decisions which affect thent which

assi sts these persons in neeting the essential requirenents for

their physical health and safety, protecting their rights,

managi ng their financial resources and devel opi ng or regai ni ng

their abilities to the maxi mrum extent possi bl e; and which

acconpl i shes these objectives through the use of the | east

restrictive alternative.

Section 3. Section 5501 of Title 20 is anended to read:

§ [5501] 5502. Meaning of [inconpetent] incapacitated person.

["Inconpetent™ means a person who, because of infirmties of
old age, nmental illness, nental deficiency or retardation, drug
addiction or inebriety:

(1) is unable to nanage his property, or is liable to

di ssipate it or become the victimof designing persons; or

(2) lacks sufficient capacity to make or communi cate
responsi bl e deci si ons concerning his person.]

"l ncapaci tated person" neans a person who is suffering froma

physi cal or nental dysfunction to the extent that the person is

inmpaired in his ability to provide for his own care or

protection, or to judge the adequacy of the care or protection

bei ng provi ded by another, and that the person is at inmm nent

ri sk of abuse, negl ect or exploitation.

Section 4. Title 20 i s anended by adding a section to read:

§ 5510. Definitions.

The foll owi ng words and phrases when used in this subchapter
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shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Abuse." The occurrence of one or nore of the foll ow ng

(1) The infliction of injury, unreasonabl e confi nenent,

intimdati on or puni shnent with resulti ng physical harm pain

or nental angui sh.

(2) The willful deprivation by a caretaker of goods or

servi ces which are necessary to nmi ntain physical or nental

heal t h.

(3) Sexual harassnment, rape or abuse as defined in the

act of COctober 7, 1976 (P.L.1090, No.218), known as the

Prot ecti on From Abuse Act.

"Li censed practitioner." A physician, including a

psychiatrist, a |licensed psychol ogi st or a regi stered nurse.

"Neglect." The failure to provide for oneself or the failure

of a caretaker to provi de goods or services essential to avoid a

clear and serious threat to physical or nental health.

Section 5. Sections 5511 and 5512 of Title 20 are anmended to
read:
8§ 5511. Petition and hearing; exam nation by court-appointed
physi ci an.
(a) Resident.--The court, upon petition [and a hearing at

whi ch good cause is shown], hearing and clear and convinci ng

[ nconpetent] incapacitated and appoi nt a guardi an or guardi ans

of his person or estate. The petitioner nmay be any person

interested in the alleged [inconpetent's] incapacitated person's

wel fare. The court may dismiss a proceeding where it finds as a

fact that the proceeding has not been instituted to aid or
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benefit the alleged [inconpetent] incapacitated person. Notice

of the petition and hearing shall be given in such nmanner as the

court shall direct to the alleged [inconpetent] incapacitated

person, to all persons residing within the Comopnweal th who are

sui juris and would be entitled to share in the estate of the

al l eged [inconpetent] incapacitated person if he died intestate
at that tinme, and to such other parties as the court may direct.
The hearing nmay be closed to the public and without a jury

unl ess the alleged [inconpetent] incapacitated person or his

counsel objects. The hearing shall be closed and with or w thout

a jury if the person alleged to be [inconpetent] incapacitated

or his counsel so requests. The alleged [inconpetent]

i ncapaci tated person shall be present at the hearing unless:

[(i)] (1) the court is satisfied, upon the [presentation

of positive testinony] deposition or testinony of a licensed

practitioner, that because of his physical or nental

condition his welfare would [not] be [pronoted] harned by his
presence; or

[(i1)] (2) it is inpossible for himto be present
because of his absence fromthe Commonwealth. It shall not be

necessary for the alleged [inconpetent] incapacitated person

to be represented by a guardian ad litemin the proceeding.

Counsel shall be appointed to represent the all eged

i ncapaci tated person in any matter for whi ch i ndependent counsel

has not been retained by or on behalf of that individual. |If the

al |l eged i ncapacitated person is unable to pay for counsel or if

paynment would result in substantial financial hardship, the

county shall be responsible for the cost of counsel.

(b) Nonresident.--The court nmay find a person not domciled

in the Conmonweal th, having property in the Commonwealth, to be
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[ nconpetent] incapacitated and may appoi nt a guardian of his

estate. The appoi ntnment may be nmade after petition, hearing and
notice, as in the case of a person domiciled in the
Commonweal t h, or upon the subm ssion of an exenplified copy of a
decree establishing his [inconpetency] incapacity in another
jurisdiction. The court shall give preference in its appointnment
to the foreign guardian of the nonresident [inconpetent]

i ncapaci tated person, unless it finds that such appointment wll

not be for the best interests of the [inconpetent] incapacitated

(c) Court-appointed physician.--Upon the filing of a

petition the alleged [inconpetent] incapacitated person may be

exam ned by a physician appointed by the court who shall submt
his report in witing to the court and to the parties before the
heari ng.

§ 5512. County of appoi ntnent.

(a) Resident [inconpetent] incapacitated person.--A guardi an

of the person or estate of an [inconpetent] incapacitated person

may be appointed by the court of the county in which the

[ nconpetent] incapacitated person is dom cil ed.

(b) Nonresident [inconpetent] incapacitated person.--A

guardi an of the estate within the Conmonweal th of an

[ nconpetent] incapacitated person domciled outside of the

Commonweal th may be appoi nted by the court of the judicial
district having jurisdiction of a decedent's estate or of a

trust in which the [inconpetent] incapacitated person has an

interest. When the nonresident [inconpetent’'s] incapacitated

estate or a trust within the Coomonweal th, a guardian may be

appoi nted by the court of any county where an asset of the
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[ nconpetent] incapacitated person is |ocated.

(c) Exclusiveness of appointnent.--Wen a court has

appoi nted a guardian of an [inconpetent's] incapacitated person

or estate pursuant to subsection (a) or (b) [of this section],
no other court shall appoint a simlar guardian for the

[ nconpetent] incapacitated person within the Commonweal t h.

Section 6. Title 20 is anended by adding a section to read:

8§ 5512.1. Determ nati on of incapacity.

(a) Findings.--1f a person is determ ned to be

i ncapaci tated, the court shall consider and nmake fi ndi ngs of

fact or conclusions of |aw regardi ng the:

(1) Nature and extent of the general intell ectual

functioni ng of the i ncapacitated person.

(2) Nature and extent of the general physi cal

functioning of the i ncapacitated person.

(3) Nature of inpairnent in the adapti ve behavi or of the

i ncapaci t at ed per son.

(4) Ability of the incapacitated person to care for

hi nsel f by maki ng and conmnuni cati ng responsi bl e deci si ons

concerni ng hi nsel f.

(5) Ability of the incapacitated person to care for his

financi al resources by nmaki ng and conmuni cati ng responsi bl e

deci si ons concerni ng his property.

(b)Y Nature of the guardi anshi p.--The court order

establ i shing the quardi anship shall specify over which areas of

|l egal disability the quardian i s assi gned powers and duties. The

petition shall contain the specific reconmendati ons of the

petitioner with regard thereto. The areas nay include, but are

not limted to, the foll ow ng:

(1) GCeneral care, nmai ntenance and custody of the
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i ncapaci t at ed per son.

(2) Establishing the place of abode for the

i ncapaci t at ed per son.

(3) Assuring that the i ncapacitated person receives

trai ni ng, educati on, nedi cal and psychol ogi cal servi ces, and

soci al and vocati onal opportunities, as appropriate, as well

as assisting the i ncapacitated person in the devel opnent of

maxi num sel f-rel i ance and i ndependence.

(4) Fiscal managenent of the assets of the i ncapacitated

(5) Providing requi red consents or approvals on behal f

of the i nconpetent.

(c) Leqgal rights retai ned.--A person for whom a guardi an has

been appointed shall retain all legal rights except those which

have, by court order, been desi gnated as areas of | egal

di sability under subsection (b). The appoi ntnent of a quardi an

under this chapter shall not constitute a finding of |egal

i ncapacity except in those areas specified by the court.

(d) Review hearing.--The court, in its order establishing

t he guardi anshi p, shall set the date of the initial revi ew

heari nqg. Such date shall be no |later than six nonths after the

date of the order establishing the quardi anship. The court shal

conduct a review hearing annually thereafter. At the revi ew

heari ng the guardi an shall present a report containing the

foll owi ng i nformati on:

(1) Significant changes in the capacity of the

i ncapaci tated person to neet the essential requirenents for

his physical health or safety.

(2) Services being provided to the i ncapacitated person.

(3) Significant actions taken for the incapacitated
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person by the guardi an during the reporti ng peri od.

(4) Significant problens relating to the quardi anship

whi ch have arisen during the reporting peri od.

(5) Whether the guardi anship, in the opinion of the

quar di an, should conti nue, be nodified or be termnm nated, and

the reasons therefor.

Section 7. Sections 5513, 5514, 5515, 5516, 5517, 5518,
5521, 5522, 5524, 5525, 5534, 5535, 5536 and 5537 of Title 20
are anmended to read:

§ 5513. Tenporary guardi an.
Not wi t hst andi ng the provisions of section 5511 (relating to

petition and hearing; exam nation by court-appointed physician),

the court, upon petition and a hearing at which good cause is
shown, may appoint a tenporary guardi an or guardi ans of the
person or estate of a person alleged to be [inconpetent]

i ncapacitated, when it appears that a failure to make such

appointment will result in irreparable harmto the person or

estate of the alleged [inconpetent] incapacitated person. The

provi sions of section 5511 shall be applicable to such

proceedi ngs, except that only such notice of the petition and
hearing shall be required as shall appear to the court to be
feasible in the circunstances, and need not be given at such
times or to such persons as would be required by the provisions
of section 5511 in a proceeding for the appointnent of a
guardi an. A tenporary guardi an so appointed for the person or

estate of an alleged [inconpetent] incapacitated person shal

only have and be subject to such powers, duties and liabilities
and serve for such tine as the court shall direct in its decree.
8§ 5514. To fill vacancy; co-guardi an.

The court, after such notice to parties in interest as it
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shall direct, may appoint a succeeding guardian to fill a
vacancy in the office of guardian or nay appoint a co-guardian
of the estate of a person found to be [inconpetent]

i ncapacitated wi thout a hearing.

§ 5515. Provisions simlar to other estates.
The provisions relating to a guardi an of an [inconpetent]

i ncapaci tated person and his surety shall be the sane as are set

forth in the follow ng provisions of this title relating to a
personal representative or a guardian of a mnor and their
sureties:
Section 3182 (relating to grounds for renoval).
Section 3183 (relating to procedure for and effect of
removal ).
Section 3184 (relating to discharge of personal
representative and surety).
Section 5115 (relating to appointnment of guardian in
conveyance) .
Section 5121 (relating to necessity, form and anount).
Section 5122 (relating to when bond not required).
Section 5123 (relating to requiring or changi ng anount of
bond) .
§ 5516. Fiduciary estate.
The court, in its discretion, upon the application of any
party in interest, in addition to any bond required for the

[ nconpetent’'s] incapacitated person's individual estate, may

require a separate bond in the nane of the Comonweal th, with
sufficient surety, in such anount as the court shall consider
necessary for the protection of the parties in interest in an

estate of which the [inconpetent] incapacitated person is a

fiduciary and conditioned in the follow ng form
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2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(1) Wen one guardian.--The condition of this obligation
is that, if the said guardian shall well and truly account

for property held by the [inconpetent] incapacitated person

as fiduciary according to law, this obligation shall be void;
but otherwise it shall remain in force.

(2) Wen two or nore guardi ans.--The condition of this
obligation is that, if the said guardians or any of them
shall well and truly account for property held by the

[ nconpetent] incapacitated person as fiduciary according to

law, this obligation shall be void as to the guardi an or
guar di ans who shall so account; but otherwise it shall remain
in force.
§ 5517. Adjudication of conpetency.
The court, upon petition and after such notice s it shal
direct, may find, after a hearing at which good cause is shown,

that a person previously adjudged [inconpetent] incapacitated

has becone conpetent.
§ 5518. Evidence of nental condition.

[In any hearing relating to the nental condition of a person
whose conpetency is in question, the deposition of, or sworn
stat ement by, a superintendent, nanager, physician or
psychi atrist of any State-owned nental hospital or veterans'
adm ni stration hospital or a physician or psychiatrist at any
hospital or institution shall be adm ssible in evidence as to
the condition of an inmate of such hospital in lieu of his
appearance and testinony, unless by special order, the court

directs his appearance and testinony in person.] In_any hearing

to establish a quardi anship, a |licensed practiti oner shall be

subj ect to cross-exan nation by counsel for the all eged

i ncapaci t at ed per son.
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§ 5521. Provisions concerning powers, duties and liabilities.

(a) GCeneral rule.--The provisions concerning the powers,

duties and liabilities of guardians of [inconpetents']

i ncapaci tated persons' estates shall be the sane as those set

forth in the follow ng provisions of this title relating to
personal representatives of decedents' estates and guardi ans of
m nors' estates:
Section 3313 (relating to liability insurance).
Section 3314 (relating to continuation of business).
Section 3315 (relating to incorporation of estate's
busi ness) .
Section 3317 (relating to clainms against co-fiduciary).
Section 3318 (relating to revival of judgnments agai nst
personal representative).
Section 3319 (relating to power of attorney; del egation
of power over subscription rights and fractional shares;
aut hori zed del egati ons).
Section 3320 (relating to voting stock by proxy).
Section 3321 (relating to nom nee registration; corporate
fiduciary as attorney-in-fact; deposit of securities in a
cl earing corporation; book-entry securities).
Section 3322 (relating to acceptance of deed in lieu of
forecl osure).
Section 3323 (relating to conprom se of controversies).
Section 3324 (relating to death or inconpetency of
fiduciary).
Section 3327 (relating to surviving or remaining personal
representatives).
Section 3328 (relating to disagreenent of personal

representatives).

19870H0683B0742 - 11 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

ot herwi se ordered by the court,

Section 3331 (relating to
representative on contracts).
Section 3332 (relating to
Section 3355 (relating to
Section 3356 (relating to
representative).
Section 3359 (relating to
where real estate lies).
Section 3360 (relating to
consi deration or better offer;
Section 3372 (relating to
representative in pending acti
Section 3374 (relating to
Section 3390 (relating to
contracts).
Section 5141 (relating to
property).
Section 5142 (relating to
Section 5143 (relating to
Section 5145 (relating to
Section 5146 (relating to
Section 5147 (relating to
Section 5151 (relating to
property).
Section 5154 (relating to
Section 5155 (relating to

liability of personal
i nherent powers and duties).
restraint of sale).
pur chase by personal

record of proceedings; county

contracts, inadequacy of
br okers' conmm ssi ons).
substitution of personal
on or proceedings).

renoval

deat h or of fiduciary).

speci fic performnce of
possessi on of real and personal
i nventory).

abandonnent of property).

i nvest ment s).

guardi an named i n conveyance).
proceedi ngs agai nst guardi an).
power to sell persona
title of purchaser).

order of court).

(b) Powers and duties not granted to quardi an. --Unl ess

a quardi an shall not

have t he

power and duty to:

(1) Adnmit the incapacitated person to any institution

19870H0683B0742 - 12



1 for the treatnent of the nmentally ill or to any facility for
2 the care and training of the nentally retarded.

3 (2) Consent on behalf of the incapacitated person to an
4 abortion, sterilization, psychosurgery or renoval of a body

S organ.

6 (3) Prohibit the marriage or divorce of the

7 i ncapaci tated person.

8 (4) Consent on behalf of the incapacitated person to the
9 term nation of the person's parental rights.

10 (5) Consent on behalf of the incapacitated person to the
11 performance of any experinental bionedical or behavioral

12 nedi cal procedure or participation in any bionedical or

13 behavi oral experi nent.

14 (6) Consent on behalf of the incapacitated person to the
15 wi t hhol ding or withdrawal of Iife-sustaining nedical or other
16 services.

17 (7) Consent on behalf of the incapacitated person to

18 pl acenent in a nursing hone.

19 § 5522. Power to |ease.
20 A guardian may | ease any real or personal property of the

21 J[inconpetent] incapacitated person for a termnot exceeding five

22 years after its execution
23 § 5524, Effect of determ nation of [inconpetency] incapacity.

24 An [inconpetent] incapacitated person shall be incapable of

25 nmaking any contract or gift or any instrunent in witing after

26 he is adjudged [inconpetent] incapacitated and before he is

27 adjudged to have regai ned his conpetency. This section shall not
28 inpair the interest in real estate acquired by a bona fide

29 grantee of, or a bona fide holder of a lien on, real estate in a
30 county other than that in which the decree establishing the
19870H0683B0742 - 13 -
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[ nconpetency] incapacity is entered, unless the decree or a
duplicate original or certified copy thereof is recorded in the
of fice of the recorder of deeds in the county in which the real
estate lies before the recording or entering of the instrunent
or lien under which the grantee or |ienhol der cl ai mns.

8§ 5525. Notice to Conmmonweal th and political subdivisions.

When the Commonweal th or a political subdivision thereof has

a claimfor maintaining an [inconpetent] incapacitated person in

an institution, the guardian within three nonths of his
appoi ntment, shall give notice thereof to the Departnent of
Revenue or the proper officer of such political subdivision, as
t he case may be.
§ 5534. Recognition of clains.

Upon the audit of the account of the guardian of a person who
has died during [inconpetency] incapacity, the auditing judge or

audi tor passing on the account shall not pass upon any cl ai nms

agai nst the estate of the [inconpetent] incapacitated person
ot her than necessary adm ni strati on expenses, i ncluding
conpensati on of the guardian and his attorney. Al clains

remai ni ng unpaid at the [inconpetent’'s] incapacitated person's

death shall be presented to the personal representative.
§ 5535. Disposition of trust incone.

Except as otherw se provided by the trust instrument, the
trustee of an inter vivos or testanmentary trust, with the
approval of the court having jurisdiction of the trust, nmay pay
income distributable to [an i nconpetent beneficiary] a

beneficiary who is an i ncapacitated person for whose estate no

guar di an has been appointed directly to the [inconpetent]

i ncapaci tated person, or expend and apply it for his care and

mai nt enance or the care, mai ntenance and education of his
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dependent s.
§ 5536. Distributions of incone and principal during
[inconmpet ency] incapacity.

(a) In general.--Al inconme received by a guardian of the

estate of an [inconpetent] incapacitated person, including

(subject to the requirenents of Federal |aw relating thereto)

all funds received fromthe Veterans' Adm nistration, Social
Security Adm nistration and other periodic retirenent or

di sability paynents under private or governnental plans, in the
exerci se of a reasonabl e discretion, may be expended in the care

and mai nt enance of the [inconpetent] incapacitated person,

wi t hout the necessity of court approval. The court, for cause
shown and with only such notice as it considers appropriate in
the circunstances, nmay authorize or direct the paynent or
application of any or all of the income or principal of the

estate of an [inconpetent] incapacitated person for the care,

mai nt enance or education of the [inconpetent] incapacitated

person, his spouse, children or those for whom he was maki ng

such provision before his [inconpetency] incapacity, or for the

reasonabl e funeral expenses of the [inconpetent's] incapacitated

person's spouse, child or indigent parent. In proper cases, the

court may order paynent of anmounts directly to the [inconpetent]

i ncapaci tated person for his maintenance or for incidental

expenses and may ratify paynents made for these purposes.
(b) Estate plan.--The court, upon petition and with notice
to all parties in interest, shall have the power to substitute

its judgnment for that of the [inconpetent] incapacitated person

with respect to the estate and affairs of the [inconpetent]

i ncapacitated person for the benefit of the [inconpetent]

i ncapacitated person, his famly, nmenbers of his household, his
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1 friends and charities in which he was interested. This power

2 shall include, but is not Iimted to, the power to:

3 (1) Make gifts, outright or in trust.

4 (2) Convey, release or disclaimhis contingent and

5 expectant interests in property, including marital property
6 rights and any right of survivorship incident to joint

7 tenancy or tenancy by the entirety.

8 (3) Release or disclaimhis powers as trustee, personal
9 representative, custodian for mnors, or guardian.

10 (4) Exercise, release or disclaimhis powers as donee of
11 a power of appointnent.

12 (5) Enter into contracts.

13 (6) Create for the benefit of the [inconpetent]

14 i ncapaci tated person or others, revocable or irrevocable

15 trusts of his property which may extend beyond his disability
16 or life.

17 (7) Exercise options of the [inconpetent] incapacitated
18 person to purchase or exchange securities or other property.
19 (8) Exercise his rights to elect options and change

20 beneficiaries under insurance and annuity policies or

21 surrender the policies for their cash val ue.

22 (9) Exercise his right to claimor disclaiman elective
23 share in the estate of his deceased spouse and renounce any
24 interest by testate or intestate succession or by inter vivos
25 transfer.

26 (10) Change the [inconpetent's] incapacitated person's
27 resi dence or domcile.

28 In the exercise of its judgnment for that of the [inconpetent]

29 incapacitated person, the court first being satisfied that

30 assets exist which are not required for the maintenance, support
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and wel | -being of the [inconpetent] incapacitated person, may

adopt a plan of gifts which results in mnimzing current or
prospective incone, estate or inheritance taxes, or which
carries out a lifetime giving pattern. The court in exercising
its judgnment may consider the testamentary and inter vivos

intentions of the [inconpetent] incapacitated person insofar as

t hey can be ascertai ned.
8§ 5537. Reserve for funeral.

(a) In general.--The court may authorize the guardian to
retain such assets not exceeding $1,200 in value as are deened
appropriate for the anticipated expense of the [inconpetent’s]

i ncapacitated person's funeral, including the cost of a burial

| ot or other resting place, which shall be exenpt from al
clainms including clains of the Coormonweal th. The court with
notice thereof to the institution or person having custody of

the [inconpetent] incapacitated person may al so authorize the

guardi an or another person to set aside such assets in the form
of a savings account in a financial institution which account
shall not be subject to escheat during the lifetime of the

[ nconpetent] incapacitated person. Such assets may be di sbursed

by the guardian or person who set aside such assets or by the
financial institution for such funeral expenses w thout further
aut hori zation or accounting. Any part of such assets not so

di sbursed shall constitute a part of the deceased

[ nconpetent’'s] incapacitated person's estate. Should the

[ nconpetent] incapacitated person beconme [conpetent]

capaci tated or should such assets becone excessive, the court,

upon petition of any party in interest, may nake such order as
the circunstances shall require.

(b) Definition.--As used in this section "financial
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institution"” includes a bank, a bank and trust conpany, a trust

conpany, a savings and | oan associ ation, a building and | oan

associ ation, a savings bank, a private bank and a national bank.
Section 8. This act shall apply to all proceedi ngs begun

after the effective date of this act and proceedings in progress

may be amended with | eave of court to conformto this act.

Exi sting guardi anships may be nodified by the court in

accordance with this act upon petition of any interested party.
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Section 9. This act shall take effect in 60 days.
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