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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 445 =i

| NTRODUCED BY ARMSTRONG, STETLER, DRUCE, DAI LEY, MAJOR, CLYMER
STAI RS, HARHART, BARD, MAHER, LEH, ROHRER, RUBLEY, FLI CK,
BAKER, FORCIER, ORI E, RCSS, MARSI CO, SEMVEL, WRI GHT, PI PPY,
ZI MVERVAN, McNAUGHTQON, BENNI NGHOFF, DALLY, HUTCH NSON
Bl RVELI N, HENNESSEY, SCHULER, LESCOVI TZ, BUTKOVI TZ, STEELMAN
BATTI STO, HERSHEY, TRELLO AND FARGO, FEBRUARY 9, 1999

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
MARCH 20, 2000
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AN ACT
Providing for the Tobacco Settl ement Agreenent Act; conferring
powers and duties upon the Attorney Ceneral and the
Depart ment of Revenue; ESTABLI SHI NG THE TOBACCO SETTLEMENT
FUND FOR MONEYS RECEI VED BY THE COMMONVEALTH FROM RESCLUTI ON
OF CERTAI N MATTERS; ESTABLI SHI NG THE TOBACCO SETTLEMENT
PCLI CY COUNCI L; and inposing penalties.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Tobacco
Settl ement Agreenent Act.
Section 2. Declaration of policy.
The CGeneral Assenbly finds and declares as foll ows:
(1) G garette snoking presents serious public health
concerns to the Commonwealth and to the citizens of this

Commonweal th. The Surgeon Ceneral has determ ned that snoking

causes lung cancer, heart disease and other serious di seases
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and that there are hundreds of thousands of tobacco-related
deaths in the United States each year. These di seases nost
often do not appear until many years after the person begins
snoki ng.

(2) Cigarette snoking al so presents serious financial
concerns for the Commonweal th. Under certain health care
progranms, the Commonwealth nmay have a | egal obligation to
provi de nedi cal assistance to eligible persons for health
conditions associated with cigarette snoking, and those
persons may have a legal entitlenment to receive nedical
assi st ance.

(3) Under these prograns, the Conmonweal th pays mllions
of dollars each year to provide nedical assistance for these
persons for health conditions associated with cigarette
snoki ng.

(4) It is the policy of the Commobnweal th that financi al
burdens i nposed on the Commonweal th by cigarette snoking be
borne by tobacco product manufacturers rather than by the
Conmonweal th to the extent that manufacturers either
determne to enter into a settlenent with the Comopnweal th or
are found cul pable by the courts.

(5) On January 13, 1999, leading United States tobacco
product manufacturers entered into a settlenment agreenent,
entitled the "Master Settlenent Agreenent,” with the
Commonweal th. The Master Settlenment Agreenent obligates these
manufacturers, in return for a rel ease of past, present and
certain future clains against themas described therein, to
do the foll ow ng:

(i) To pay substantial sunms to the Conmonwealt h,

tied in part to their volune of sales.
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1 (ii) To fund a national foundation devoted to the

2 interests of public health.

3 (iti1) To make substantial changes in their

4 advertising and nmarketing practices and corporate

5 culture, with the intention of reducing underage snoki ng.
6 (6) It would be contrary to the policy of the

7 Commonweal th i f tobacco product manufacturers who determn ne
8 not to enter into the settlenment could use a resulting cost

9 advantage to derive large, short-termprofits in the years
10 before liability may arise without ensuring that the

11 Commonweal th wil|l have an eventual source of recovery from
12 themif they are proven to have acted culpably. It is thus in
13 the interest of the Cormonwealth to require that certain

14 manuf acturers establish a reserve fund to guarantee a source
15 of conpensation and to prevent certain manufacturers from

16 deriving large, short-termprofits and then becom ng judgnment
17 proof before liability may ari se.

18 Section 3. Definitions.

19 The foll ow ng words and phrases when used in this act shal
20 have the nmeanings given to themin this section unless the
21 context clearly indicates otherw se:
22 "Adjusted for inflation.” |Increased in accordance with the
23 formula for inflation adjustnent set forth in Exhibit Cto the
24 Master Settlenent Agreenent.
25 "Affiliate.” A person who directly or indirectly owns or
26 controls, is owed or controlled by or is under conmon ownership
27 or control with another person. Solely for purposes of this
28 definition, the terns "owns," "is owned" and "ownershi p" mean
29 ownership of an equity interest, or the equival ent thereof, of

30 10% or nore, and the term "person” nmeans an individual,
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partnership, commttee, association, corporation or any other
or gani zati on or group of persons.

"Al |l ocabl e share.” The percentage for the Comonwealth is
5.7468588% as set forth in Exhibit Ain the Master Settlenment
Agr eenent .

"Cigarette.” Any product that contains nicotine, is intended
to be burned or heated under ordinary conditions of use and
consists of or contains the follow ng:

(1) Any roll of tobacco wapped in paper or in any
subst ance not contai ni ng tobacco.

(2) Tobacco, in any form that is functional in the
product, which, because of its appearance, the type of
tobacco used in the filler or its packaging and | abeling is
likely to be offered to or purchased by consuners as a
cigarette.

(3) Any roll of tobacco wapped in any substance
cont ai ni ng tobacco whi ch, because of its appearance, the type
of tobacco used in the filler or its packaging and | abeling
is likely to be offered to or purchased by consunmers as a
cigarette described in elause PARAGRAPH (1). The term <—
"cigarette" includes "roll-your-own," such as any tobacco
whi ch, because of its appearance, type, packaging or |abeling
is suitable for use and likely to be offered to or purchased
by consumers as tobacco for meking cigarettes. For purposes

of this definition of "cigarette,” 0.09 ounces of "roll-your-

own" tobacco shall constitute one individual "cigarette."

n _ n <

mapufacturers—
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"COUNCI L. " THE TOBACCO SETTLEMENT POLI CY COUNCI L ESTABLI SHED
IN SECTI ON 7.
"FUND." THE TOBACCO SETTLEMENT FUND ESTABLI SHED I N SECTI ON

"I MPLEMENTI NG LEG SLATI ON. " LEG SLATI ON ENACTED | N ACCORDANCE
W TH THE PROVI SI ONS OF THE CONSTI TUTI ON OF PENNSYLVANI A
AUTHORI ZI NG THE CREATI ON OF PROGRAMS AND THE AUTHORI ZATI ON OF
EXPENDI TURES FROM THE TOBACCO SETTLEMENT FUND. THI S TERM SHALL
NOT | NCLUDE SPENDI NG AUTHORI ZATI ONS | NCLUDED I N AN
APPROPRI ATI ONS ACT.

"MASTER SETTLEMENT AGREEMENT." THE SETTLEMENT AGREEMENT AND
RELATED DOCUMENTS ENTERED | NTO ON NOVEMBER 23, 1998, BY THE
COVMONVEALTH AND LEADI NG UNI TED STATES TOBACCO PRODUCT
MANUFACTURERS AND APPROVED BY THE COURT | N COMMONWEALTH V.

PH LIP MORRIS, APRIL TERM 1997, NO 2443 (C. P. PH LADELPH A
COUNTY), ON JANUARY 13, 1999.

"Qualified escrow fund.” An escrow arrangenent with a
federally chartered or State-chartered financial institution
having no affiliation with any tobacco product manufacturer and
havi ng assets of at |east $1, 000, 000,000 where the arrangenent
requires that the financial institution hold the escrowed fund' s
principal for the benefit of releasing parties and prohibits the
t obacco product manufacturer placing the funds into escrow from
usi ng, accessing or directing the use of the fund' s princi pal
except as consistent with section 4.

"Rel eased clainms." |Includes clains:

(1) for past conduct, acts or om ssions, including any
damages incurred in the future arising fromsuch past

conduct, acts or om ssions, those clains directly or

indirectly based on, arising out of or in any way related, in
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1 whole or in part, to the use, sale, distribution,

2 manuf act ure, devel opnent, advertising, marketing or health

3 effects of, the exposure to or research, statenents or

4 war ni ngs regardi ng tobacco products (including, but not

5 limted to, the clains asserted in the actions identified in
6 Exhibit Dto the Master Settlenment Agreenent, or any

7 conparabl e clainms that were, could be or could have been

8 asserted now or in the future in those actions or in any

9 conparabl e action in Federal, State or |ocal court brought by
10 a settling state or a releasing party, whether or not the

11 settling state or releasing party has brought the action),
12 except for clainms not asserted in the actions identified in
13 Exhibit D for outstanding liability under existing |icensing
14 or simlar fee laws or existing tax | aws but not excepting
15 claims for any tax liability of the tobacco-rel ated

16 organi zations or of any released party with respect to such
17 t obacco-rel at ed organi zati ons, which clains are covered by
18 t he rel ease and covenants set forth in the Master Settl enent
19 Agr eenent ; and
20 (2) for future conduct, acts or om ssions, only those
21 nonetary clains directly or indirectly based on, arising out
22 of or in any way related to, in whole or in part, the use of
23 or exposure to tobacco products manufactured in the ordinary
24 course of business, including, without limtation, any future
25 clainms for reinbursenment of health care costs allegedly

26 associated with the use of or exposure to tobacco products.
27 "Rel easing parties.” Each settling state and any of its

28 past, present and future agents, officials acting in their
29 official capacities, |legal representatives, agencies,
30 departnents, comm ssions and divisions. The termal so neans, to
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the full extent of the power of the signatories hereto to

rel ease past, present and future clains, the follow

(1) Any settling state's subdivisions (political or
ot herwi se, including, but not limted to, nmunicipalities,
counties, parishes, villages, unincorporated districts and
hospital districts), public entities, public
instrumentalities and public educational institutions.

(2) Persons or entities acting in a parens patri ae,
soverei gn, quasi-sovereign, private attorney general, qu
tam taxpayer, or any other capacity, whether or not any of
them participate in this settlenent;

(i) to the extent that any person or entity is
seeking relief on behalf of or generally applicable to
the general public in such settling state or the people
of the state, as opposed solely to private or individual
relief for separate and distinct injuries; or

(i1i) to the extent that any such entity as opposed
to an individual is seeking recovery of health care
expenses other than prem um or capitation paynents for
the benefit of present or retired State enpl oyees paid or
rei nbursed, directly or indirectly, by a settling state.

"Tobacco product manufacturer.”

(1) An entity that after the date of enactnment of this
act directly and not exclusively through any affiliate:

(1) manufactures cigarettes anywhere that such
manuf acturer intends to be sold in the United States,
including cigarettes intended to be sold in the United
States through an inporter (except where such inporter is
an original participating manufacturer, as that termis

defined in the Master Settlenment Agreenent, that will be
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responsi bl e for the paynents under the Master Settl enent
Agreement with respect to such cigarettes as a result of
the provisions of section Il1(m) of the Master Settl enent
Agreenent and that pays the taxes specified in section
I1(z) of the Master Settlenent Agreenent, and provided
that the manufacturer of such cigarettes does not nmarket
or advertise such cigarettes in the United States);
(i1i) is the first purchaser anywhere for resale in
the United States of cigarettes nmanufactured anywhere
t hat the manufacturer does not intend to be sold in the
United States; or
(i1i1) becones a successor of an entity described in
etaduse SUBPARAGRAPH (i) or (ii).
(2) The termshall not include an affiliate of a tobacco
product manufacturer unless such affiliate itself falls
wi t hin paragraph (1).
"Units sold.” The nunber of individual cigarettes sold in
this Cormonweal th by the applicable tobacco product
manuf acturer, whether directly or through a distributor,
retailer or simlar internmediary or intermediaries, during the
year in question, as neasured by excise taxes collected by the
Commonweal th on packs (or "roll-your-own" tobacco contai ners)
beari ng the excise tax stanp of the Commonweal th. The Depart nent
of Revenue shall promul gate such regul ati ons as are necessary to
ascertain the amount of State excise tax paid on the cigarettes
of such tobacco product manufacturer for each year.
Section 4. Requirenents.
(a) GCeneral rule.--Any tobacco product nmanufacturer selling
cigarettes to consunmers within this Conmonweal t h whet her

directly or through a distributor, retailer or simlar
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internmediary or internediaries after the date of enactnent of
this act shall do one of the follow ng:

(1) Becone a participating manufacturer as defined in
section I1(jj) of the Master Settlenent Agreenent and
generally performits financial obligations under the Mster
Settl ement Agreenent.

(2) Place into a qualified escrow fund by April 15 of
the year following the year in question the follow ng
anounts, that are adjusted for inflation:

(i) 1999 - $.0094241 per unit sold after the date of
enactment of this act.

(ii) 2000 - $.0104712 per unit sold after the date
of enactnment of this act.

(iii) For each of 2001 and 2002 - $.0136125 per unit
sold after the date of enactnment of this act.

(iv) For each of 2003 through 2006 - $.0167539 per
unit sold after the date of enactnment of this act.

(v) For each of 2007 and each year thereafter -
$.0188482 per unit sold after the date of enactnent of
this act.

(b) Funds in escrow. --A tobacco product manufacturer that
pl aces funds into escrow under subsection (a)(2) shall receive
the interest or other appreciation on such funds as earned. The
funds shall be released fromescrow only under the follow ng
ci rcunst ances:

(1) To pay a judgnent or settlenment on any rel eased
cl ai m brought agai nst such tobacco product nmanufacturer by
t he Commonweal th or any rel easing party | ocated or residing
in this Commonweal th. Funds shall be rel eased from escrow

under this paragraph in the order in which they were placed
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into escrow and only to the extent and at the time necessary
to make paynents required under the judgnment or settlenent.

(2) To the extent that a tobacco product nmanufacturer
establishes that the amount it was required to place into
escrow in a particular year was greater than the
Commonweal th's al |l ocabl e share of the total paynents that the
manuf act urer woul d have been required to make in that year
under the Master Settlenment Agreenent, as determ ned under
section I X(1)(2) of the Master Settlenent Agreenent and
before any of the adjustnments or offsets described in section
I X(1)(3) of that agreenent other than the inflation
adjustnent, had it been a participating manufacturer, the
excess shall be released fromescrow and revert back to such
t obacco product manufacturer.

(3) To the extent not rel eased from escrow under
paragraph (1) or (2), funds shall be released from escrow and
revert back to the tobacco product manufacturer 25 years
after the date on which they were placed into escrow.

(c) Certification.--Each tobacco product nmanufacturer that
el ects to place funds into escrow pursuant to this subsection
shall annually certify to the Attorney General that it is in
conpliance with this subsection. The Attorney General may bring
a civil action on behalf of the Commonweal t h agai nst any tobacco
product manufacturer that fails to place into escrow the funds
required under this section. Any tobacco product manufacturer
that fails in any year to place into escrow the funds required
under this section shall do the follow ng:

(1) Be required within 15 days AFTER NOTI CE BY THE
ATTORNEY GENERAL to place the funds into escrow as shal

bring it into conpliance with this section. The court, upon a
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finding of a violation of this subsection, nay inpose a civil

penalty to be paid to the General Fund of the Commonwealth in

an anmount not to exceed 5% of the amount inproperly wthheld

fromescrow per day of the violation and in a total anount

not to exceed 100% of the original anmount inproperly wthheld

from escrow.

(2) In the case of a knowi ng violation, be required
within 15 days AFTER NOTI CE BY THE ATTORNEY CENERAL to pl ace
the funds into escrow as shall bring it into conpliance with
this section. The court, upon a finding of a know ng
violation of this subsection, nmay inpose a civil penalty to
be paid to the General Fund of the Commonwealth in an anount
not to exceed 15% of the amount inproperly w thheld from
escrow per day of the violation and in a total anmount not to
exceed 300% of the original amount inproperly w thheld from
escr ow.

(3) In the case of a second knowi ng violation, be
prohibited fromselling cigarettes to consunmers within this
Commonweal t h, whether directly or through a distributor,
retailer or simlar internediary, for a period not to exceed
two years.

(d) Violation.--Each failure to nake an annual deposit

requi red under this section shall constitute a separate
vi ol ati on.

Section 5. Public inspection.

The Attorney Ceneral will deposit the Master Settl enent

Agreenent for public inspection under 1 Pa. Code § 3.13(b)

(relating to contents of bulletin) AND THE DEPARTMENT OF HEALTH
SHALL POST THE MASTER SETTLEMENT AGREEMENT FOR PUBLI C | NSPECTI ON
ON THE DEPARTMENT' S WORLD W DE WEB SI TE

19990H0445B3223 - 11 -
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SECTI ON 6. ESTABLI SHVENT OF TOBACCO SETTLEMENT FUND.

THE TOBACCO SETTLEMENT FUND | S HEREBY ESTABLI SHED I N THE
STATE TREASURY. ALL MONEYS MADE AVAI LABLE TO THE COMVONVEALTH
AFTER JANUARY 1, 1999, FROM THE TOBACCO SETTLEMENT AGREEMENT
SHALL BE CREDI TED TO TH S FUND AND SHALL BE SUBJECT TO THE
PROVI SIONS OF THE ACT OF JUNE 29, 1976 (P.L.469, NO 117),

ENTI TLED " AN ACT RELATI NG TO THE FI SCAL AFFAI RS OF THE
COMMONVEALTH CONCERNI NG DUTI ES OF THE GOVERNOR, THE SECRETARY OF
REVENUE AND THE BUDGET SECRETARY, W TH RESPECT TO THE SUBM SSI ON
OF AND SI GNI NG THE BUDGET FOR ANY FI SCAL YEAR; AND, AFTER A
BUDCGET | S ENACTED, REGULATI NG THE | SSUANCE OF WARRANTS BY THE
STATE TREASURER FOR CERTAI N REQUI SI TI ONED FUNDS AND | MPGSI NG
DUTI ES ON PERSONS AUTHORI ZED BY LAW TO | SSUE REQUI SI TI ONS FOR
THE PAYMENT OF MONEYS FROM THE STATE TREASURY; AND PRESCRI Bl NG
THAT FEDERAL FUNDS RECEI VED BY THE COVMONWEALTH SHALL BE

DEPCSI TED | N THE GENERAL FUND ACCOUNT W TH CERTAI N EXCEPTI ONS. "

| NTEREST EARNED BY | NVESTMENT OF MONEYS IN THI'S FUND BY THE
TREASURY DEPARTMENT SHALL ALSO BE CREDI TED BY THE TREASURY
DEPARTMENT TO THI'S FUND. NO FUNDS MAY BE EXPENDED FROM THI S FUND
EXCEPT BY ANNUAL APPROPRI ATI ON BY THE GENERAL ASSEMBLY.

SECTION 7. TOBACCO SETTLEMENT POLI CY COUNCI L.

(A) ESTABLI SHVENT. - - A TOBACCO SETTLEMENT PCLICY COUNCIL IS
HEREBY ESTABLI SHED AND SHALL ADVI SE THE GOVERNOR AND THE GENERAL
ASSEMBLY ON MATTERS OF POLI CY RELATED TO THE DEVELOPMENT AND
| MPLEMENTATI ON OF PROGRAMS FOR THE EXPENDI TURE OF MONEYS I N THE
TOBACCO SETTLEMENT FUND.

(B) MEMBERSHI P. --THE COUNCI L SHALL CONSI ST OF THE FOLLOW NG
VEMBERS:

(1) THE SECRETARY OF HEALTH.
(2) THE PHYSI Cl AN GENERAL.

19990H0445B3223 - 12 -
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(3) ONE MEMBER OF THE SENATE APPO NTED BY THE MAJORI TY
LEADER OF THE SENATE.
(4) ONE MEMBER OF THE SENATE APPO NTED BY THE M NORI TY
LEADER OF THE SENATE.
(5) ONE MEMBER OF THE HOUSE OF REPRESENTATI VES APPQO NTED
BY THE MAJORI TY LEADER OF THE HOUSE OF REPRESENTATI VES.
(6) ONE MEMBER OF THE HOUSE OF REPRESENTATI VES APPO NTED
BY THE M NORI TY LEADER OF THE HOUSE OF REPRESENTATI VES.
(7) THREE PUBLI C MEMBERS APPO NTED BY THE GOVERNOR.
(8) ONE REPRESENTATI VE OF HOSPI TALS AND HEALTH SYSTEMS
APPO NTED BY THE M NORI TY LEADER OF THE HOUSE OF
REPRESENTATI VES.
(9) ONE REPRESENTATI VE COF THE MEDI CAL COVMUNI TY
APPO NTED BY THE M NORI TY LEADER OF THE SENATE.
(10) ONE REPRESENTATI VE OF THE MEDI CAL RESEARCH
COMMUNI TY APPO NTED BY THE MAJORI TY LEADER OF THE HOUSE OF
REPRESENTATI VES.
(11) ONE REPRESENTATI VE OF PRI VATE CHARI TABLE
FOUNDATI ONS APPO NTED BY THE MAJORI TY LEADER OF THE SENATE.
(© DEVELOPMENT OF STATEW DE PLAN.--WTH N SI X MONTHS OF THE
EFFECTI VE DATE OF TH S ACT, THE COUNCI L SHALL DEVELOP A DETAI LED
PLAN FOR THE EXPENDI TURE OF THE MONEYS I N THE FUND. THE COUNCI L
SHALL MAKE RECOMVENDATI ONS ON LEGQ SLATI ON AND APPROPRI ATI ON
AUTHORI ZATI ONS TO THE GOVERNOR AND THE GENERAL ASSEMBLY.
ANNUALLY, THE COUNCI L SHALL REVI EW EXPENDI TURES FROM THE FUND
AND MAKE APPROPRI ATE RECOMVENDATI ONS TO THE GOVERNOR AND THE
GENERAL ASSEMBLY.
(D) ANNUAL REPORT TO GENERAL ASSEMBLY. - - THE COUNCI L SHALL
SUBM T AN ANNUAL REPORT TO THE GENERAL ASSEMBLY ON OR BEFCRE
SEPTEMBER 30 OF EACH YEAR SUWVARI ZI NG AND EVALUATI NG THE
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EXPENDI TURE OF FUNDS UNDER THI S SECTI ON DURI NG THE PREVI QUS
STATE FI SCAL YEAR

(E) I NCLUSI ON I N GOVERNCR S BUDGET REQUEST. - - THE GOVERNCR
SHALL | NCLUDE THE RECOMVENDATI ONS OF THE COUNCI L I N H S ANNUAL
BUDGET REQUEST TO THE GENERAL ASSEMBLY.
SECTI ON 8. BAR ON APPROPRI ATl ON

NO FUNDS MAY BE DI SPERSED FROM THI S FUND EXCEPT UPON
APPROPRI ATI ONS MADE | N ACCORDANCE W TH LAW
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This act shall take effect in 60 days.
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