SENATE ANVENDED
PRI OR PRI NTER S NOS. 406, 988, 1538, PRINTER S NO. 4235

2864, 4230

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 393 *ue”

| NTRODUCED BY FEESE, GEORCGE, MAI TLAND, SNYDER, BARRAR, TI GUE
PLATTS, GEI ST, N CKOL, FARGD, CORRI GAN, KREBS, SAYLOR
CHADW CK, DEMPSEY, TRELLO, LAUGHLI N, LYNCH, LEH, STAIRS,
HERVAN, WALKO, CURRY, HENNESSEY, MASLAND, MAHER, CLARK
STERN, STElIL, BAKER, SCHRODER, MCALL, GANNON, S. H SM TH,
YOUNGBLOOD, SEYFERT, STEELMAN, E. Z. TAYLOR, WLT, ORI E
M CHLOVI C AND THOVAS, FEBRUARY 8, 1999

AS AVENDED ON THI RD CONSI DERATI ON, | N SENATE, NOVEMBER 21, 2000

AN ACT
1 Anending Title 42 (Judiectary—andJudicial—Procedure) 27 <—
2 ( ENVI RONMENTAL PROFECH-ON RESOURCES) of the Pennsyl vani a
3 Consol idated Statutes, providing for participation in
4 environnmental |aw or regulation AND FOR COSTS I N M NI NG
5 PROCEEDI NGS.
6 The CGeneral Assenbly finds and declares as foll ows:
7 (1) Fhere-has beenadisturbinginerease+n IT IS
8 CONTRARY TO THE PUBLI C | NTEREST TO ALLOW | awsuits, known as
9 Strategi c Lawsuits Agai nst Public Participation (SLAPP), TO
10 BE brought primarily to chill the valid exercise by citizens
11 of their constitutional right to freedom of speech and to
12 petition the governnment for the redress of grievances.
13 (2) It is in the public interest to enpower citizens to
14 bring a swift end to retaliatory |awsuits seeking to
15 underm ne their participation in the establishment of State
16 and | ocal environnmental policy and in the inplenentation and



1 enforcenent of environmental |aw and regul ati ons.
2

3

4

5

6

7

8

9

10

11 The General Assenbly of the Conmonweal th of Pennsyl vani a

12 hereby enacts as foll ows:
13 Section 1. Title 42 27 of the Pennsylvani a Consol i dated
14 Statutes is anmended by addi ng a—seetien CHAPTERS to read:
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SUBPART A <—
GENERAL PROVI SI ONS

CHAPTER

77. COSTS AND FEES
83. PARTI Cl PATI ON | N ENVI RONMENTAL LAW OR REGULATI ON
CHAPTER 77
COSTS AND FEES

SEC.
7707. PARTI Cl PATI ON | N ENVI RONMENTAL LAW OR REGULATI ON.
7708. COSTS FOR M NI NG PROCEEDI NGS.
§ 7707. PARTIClI PATI ON I N ENVI RONMENTAL LAW OR REGULATI ON.

A—3UBHCFAL——A PERSON THAT SUCCESSFULLY DEFENDS AGAI NST AN <—
ACTI ON UNDER CHAPTER 83 ( RELATI NG TO PARTI Cl PATI ON I N
ENVI RONVENTAL LAW OR REGULATI ON) SHALL BE AWARDED REASONABLE
ATTORNEY FEES AND THE COSTS OF LI TI GATION. | F THE PERSON
PREVAI LS I N PART, THE COURT MAY MAKE A FULL AWARD OR A
PROPORTI ONATE AWARD.
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§ 7708. COSTS FOR M NI NG PROCEEDI NGS.

(A) PURPCSE. --THI S SECTI ON ESTABLI SHES COSTS AND FEES
AVAI LABLE | N PROCEEDI NGS | NVOLVI NG COAL M NI NG ACTIVI TIES. THE
PURPOSE OF THI S SECTION IS TO PROVI DE COSTS AND FEES TO THE SAME
EXTENT OF SECTI ON 525(E) OF THE SURFACE M NI NG CONTROL AND
RECLAMATI ON ACT OF 1977 (PUBLIC LAW95-87, 30 U.S.C. 8§ 1201 ET
SEQ ) AND THE REGULATI ONS PROMULGATED PURSUANT THERETO. IT IS
HEREBY DETERM NED THAT I T IS IN THE PUBLI C | NTEREST FOR THE
COMWONVEALTH TO MAI NTAI' N PRI MARY JURI SDI CTI ON OVER THE
ENFORCEMENT AND ADM NI STRATI ON OF THE SURFACE M NI NG CONTRCL AND
RECLAVATI ON ACT OF 1977 AND THAT THE PURPOSE OF THI S SECTION I S
TO MAI NTAI'N PRI MARY JURI SDI CT1 ON OVER COAL M NING IN TH' S
COMMONVEALTH BUT | N NO EVENT TO AUTHORI ZE STANDARDS VH CH ARE
MORE STRI NGENT THAN FEDERAL STANDARDS FOR THE AWARD OF COSTS AND
FEES.

(B) CENERAL RULE. --ANY PARTY MAY FILE A PETI TI ON FOR AWARD
OF COSTS AND FEES REASONABLY | NCURRED AS A RESULT OF THAT
PARTY' S PARTI Cl PATI ON I N ANY PROCEEDI NG | NVOLVI NG COAL M NI NG
ACTI VI TIES WH CH RESULTS I N A FI NAL ADJUDI CATI ON BEI NG | SSUED BY
THE ENVI RONMENTAL HEARI NG BOARD OR A FI NAL ORDER BEI NG | SSUED BY
AN APPELLATE COURT.

(© RECI PIENTS OF AWARDS. - - APPROPRI ATE COSTS AND FEES
I NCURRED FOR A PROCEEDI NG CONCERNI NG COAL M NI NG ACTI VI TI ES MAY
BE AWARDED:

(1) TO ANY PARTY FROM THE PERM TTEE, |F:
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(1) THE PARTY I NI TI ATES OR PARTI Cl PATES I N ANY
PROCEEDI NG REVI EW NG ENFORCEMENT ACTI ONS UPON A FI NDI NG
THAT A VI CLATI ON OF A COWONWEALTH COAL M NI NG ACT,
REGULATI ON OR PERM T HAS OCCURRED OR THAT AN | MM NENT
HAZARD EXI STED.
(1) THE ENVI RONMENTAL HEARI NG BOARD DETERM NES THAT
THE PARTY MADE A SUBSTANTI AL CONTRI BUTI ON TO THE FULL AND
FAI R DETERM NATI ON OF THE | SSUES.
EXCEPT THAT THE CONTRI BUTI ON OF A PARTY WHO DI D NOT I NI TI ATE
A PROCEEDI NG SHALL BE SEPARATE AND DI STI NCT FROM THE
CONTRI BUTI ON MADE BY A PARTY I NI TI ATI NG THE PROCEEDI NG

(2) TO ANY PARTY, OTHER THAN A PERM TTEE OR HI S
REPRESENTATI VE, FROM THE DEPARTMENT, |F THAT PARTY:

(1) [INITIATES OR PARTI Cl PATES I N ANY PROCEEDI NG
CONCERNI NG COAL M NI NG ACTI VI TI ES.

(1) PREVAILS N VHOLE OR I N PART, ACHI EVI NG AT
LEAST SOME DEGREE OF SUCCESS ON THE MERI TS.

UPON A FI NDI NG THAT THE PARTY MADE A SUBSTANTI AL CONTRI BUTI ON
TO A FULL AND FAI R DETERM NATI ON OF THE | SSUES.
(3) TO A PERM TTEE FROM THE DEPARTMENT VWHEN THE
PERM TTEE DEMONSTRATES THAT THE DEPARTMENT I N A MATTER
CONCERNI NG COAL M NI NG ACTI VI TI ES | SSUED AN CRDER OF
CESSATI ON, A COVPLI ANCE CRDER OR AN ORDER TO SHOW CAUSE VWHY A
PERM T SHOULD NOT BE SUSPENDED OR REVOKED, | N BAD FAI TH AND
FOR THE PURPCSE OF HARASSI NG OR EMBARRASSI NG THE PERM TTEE.
(4) TO A PERM TTEE FROM ANY PARTY WHERE THE PERM TTEE
DEMONSTRATES THAT THE PARTY, | N BAD FAI TH AND FOR THE PURPCSE
OF HARASSI NG OR EMBARRASSI NG THE PERM TTEE:

(1) INITIATED A PROCEEDI NG UNDER ONE OR MORE OF THE

COAL M NI NG ACTS OR THE REGULATI ONS PROMULGATED PURSUANT

19990H0393B4235 - 7 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

TO ANY OF THOSE ACTS CONCERNI NG COAL M NI NG ACTI VI Tl ES;
R

(1'l') PARTICI PATED I N SUCH A PROCEEDI NG | N BAD FAI TH
FOR THE PURPCSE OF HARASSI NG OR EMBARRASSI NG THE
PERM TTEE.

(D) TIME FOR FILING --THE PETI TION FOR AN AWARD OF COSTS AND
FEES SHALL BE FI LED W TH THE ENVI RONMENTAL HEARI NG BOARD W THI N
30 DAYS OF THE DATE AN ADJUDI CATI ON OF THE ENVI RONMENTAL HEARI NG
BOARD BECOMES FI NAL.

(E) CONTENTS OF PETITION. --A PETITION FI LED UNDER THI S
SECTI ON SHALL | NCLUDE THE NAME OF THE PARTY FROM WHOM COSTS AND
FEES ARE SOUGHT AND THE FOLLOW NG SHALL BE SUBM TTED | N SUPPORT
OF THE PETI TI ON:

(1) AN AFFIDAVIT SETTI NG FORTH I N DETAI L ALL REASONABLE

COSTS AND FEES REASONABLY | NCURRED FOR OR I N CONNECTI ON W TH

THE PARTY' S PARTI Cl PATI ON | N THE PROCEEDI NG

(2) RECEIPTS OR OTHER EVI DENCE OF SUCH COSTS AND FEES.
(3) WVHERE ATTORNEY FEES ARE CLAI MED, EVI DENCE CONCERNI NG

THE HOURS EXPENDED ON THE CASE, THE CUSTOVARY COVWMERCI AL RATE

OF PAYMENT FOR SUCH SERVI CES I N THE AREA AND THE EXPERI ENCE,

REPUTATI ON AND ABI LI TY OF THE | NDI VI DUAL OR | NDI VI DUALS

PERFORM NG THE SERVI CES.

(F) ANSWER. - - ANY PARTY SHALL HAVE 30 DAYS FROM SERVI CE COF
THE PETITION WTH N VWH CH TO FI LE AN ANSVWER TO SUCH PETI TI ON.

(G EXCLUSI VE REMEDY. - - EXCEPT FOR SECTI ON 601 OF THE ACT OF
JUNE 22, 1937 (P.L.1987, NO 394), KNOMW AS THE CLEAN STREAMS
LAW SECTION 18.3 OF THE ACT OF MAY 31, 1945 (P.L.1198, NO 418),
KNOWN AS THE SURFACE M NI NG CONSERVATI ON AND RECLANMATI ON ACT,
SECTI ON 13 OF THE ACT OF APRIL 27, 1966 (1ST SP.SESS., P.L.31,
NO 1), KNOMN AS THE Bl TUM NOUS M NE SUBSI DENCE AND LAND
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CONSERVATI ON ACT AND SECTI ON 13 OF THE ACT OF SEPTEMBER 24, 1968
(P.L.1040, NO 318), KNOMWN AS THE COAL REFUSE DI SPOSAL CONTROL
ACT, TH' S SECTI ON SHALL BE THE EXCLUSI VE REMEDY FOR THE AWARDI NG
OF COSTS AND FEES | N PROCEEDI NGS | NVOLVI NG COAL M NI NG

ACTI VI Tl ES.

(H DEFINITIONS. --THE FOLLON NG WORDS AND PHRASES WHEN USED
IN TH' S SECTI ON SHALL HAVE THE MEANINGS G VEN TO THEM I N THI S
SUBSECTI ON UNLESS THE CONTEXT CLEARLY | NDI CATES OTHERW SE:

"COAL M NING ACTIVITIES. " THE EXTRACTI ON OF COAL FROM THE
EARTH, WASTE OR STOCKPI LES, PI TS OR BANKS BY REMOVI NG THE STRATA
OR MATERI AL WHI CH OVERLI ES OR | S ABOVE OR BETWEEN THEM OR
OTHERW SE EXPCSI NG AND RETRI EVI NG THEM FROM THE SURFACE,

I NCLUDI NG BUT NOT LIMTED TO STRIP M N NG AUGER M N NG

DREDG NG QUARRYI NG AND LEACH NG AND ALL SURFACE ACTIVITY
CONNECTED W TH SURFACE OR UNDERGROUND COAL M NI NG, | NCLUDI NG,

BUT NOT LIMTED TO EXPLORATI ON, SI TE PREPARATI ON, COAL

PROCESSI NG OR CLEANI NG COAL REFUSE DI SPOSAL, ENTRY, TUNNEL,

DRI FT, SLOPE, SHAFT AND BOREHOLE DRI LLI NG AND CONSTRUCTI ON, ROAD
CONSTRUCTI ON, USE, MAI NTENANCE AND RECLANATI ON, WATER SUPPLY
RESTORATI ON OR REPLACEMENT, REPAI R OR COVPENSATI ON FOR DAMAGES
TO STRUCTURES CAUSED BY UNDERGROUND COAL M NI NG AND ALL

ACTI VI TI ES RELATED THERETO.

"COAL M NING ACTS." THE PROVI SIONS OF THE ACT OF JUNE 22,
1937 (P.L.1987, NO 394), KNOMW AS THE CLEAN STREAMS LAW THE ACT
OF MAY 31, 1945 (P.L.1198, NO 418), KNOW AS THE SURFACE M NI NG
CONSERVATI ON AND RECLAMATI ON ACT, THE ACT OF APRIL 27, 1966 (1ST
SP. SESS., P.L.31, NO 1), KNOWN AS THE Bl TUM NOUS M NE SUBSI DENCE
AND LAND CONSERVATI ON ACT, AND THE ACT OF SEPTEMBER 24, 1968
(P.L.1040, NO 318), KNOMWN AS THE COAL REFUSE DI SPOSAL CONTROL
ACT, VH CH GOVERN COAL M NI NG OR ACTI VI TI ES RELATED TO COAL
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M NI NG
"COSTS AND FEES. " ALL REASONABLE COSTS AND EXPENSES,
I NCLUDI NG ATTORNEY FEES AND EXPERT W TNESS FEES, REASONABLY
I NCURRED AS A RESULT OF PARTI Cl PATI ON | N A PROCEEDI NG | NVOLVI NG
COAL M NI NG ACTI VI TI ES.

"DEPARTMENT. " THE DEPARTMENT OF ENVI RONMENTAL PROTECTI ON OF
THE COVMONWEALTH.

"PROCEEDI NG. " APPEALS OF FI NAL DEPARTMENT OF ENVI RONMENTAL
PROTECTI ON ACTI ONS BEFORE THE ENVI RONMVENTAL HEARI NG BOARD AND
JUDI Cl AL REVI EW OF ENVI RONVENTAL HEARI NG BOARD ADJUDI CATI ONS.

CHAPTER 83
PARTI Cl PATI ON | N ENVI RONVENTAL LAW OR REGULATI ON
SEC.
8301. DEFI NI TI ONS.
8302. I MMUNITY.

8303—-NFERVENH-ON- <—
8304—CONSTRUCH-ON-
8303. RIGHT TO A HEARI NG <—

8304. | NTERVENTI ON.
8305. CONSTRUCTI ON.
§ 8301. DEFI N TI ONS.

THE FOLLOW NG WORDS AND PHRASES WHEN USED I N THI S CHAPTER
SHALL HAVE THE MEANINGS G VEN TO THEM IN TH' S SECTI ON UNLESS THE
CONTEXT CLEARLY | NDI CATES OTHERW SE:

"COVMUNI CATI ON TO THE GOVERNMENT. " A WRI TTEN OR ORAL
STATEMENT OR VRl TI NG MADE:

(1) BEFORE A LEG SLATIVE, EXECUTI VE OR JUDI Cl AL
PROCEEDI NG OR ANY OTHER OFFI CI AL PROCEEDI NG AUTHORI ZED BY
LAW

(2) | N CONNECTION W TH AN | SSUE UNDER CONSI DERATI ON OR
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REVI EW BY A LEGQ SLATI VE, EXECUTI VE OR JUDI Cl AL BODY OR ANY
OTHER OFFI Cl AL PROCEEDI NG AUTHORI ZED BY LAW OR
(3) TO A GOVERNVENT AGENCY | N CONNECTI ON W TH THE

| MPLEMENTATI ON AND ENFORCEMENT OF ENVI RONMENTAL LAW AND

REGULATI ONS.

"ENFORCEMENT OF ENVI RONVENTAL LAW AND REGULATION. "  ACTIVITY
RELATI NG TO THE | DENTI FI CATI ON AND ELI M NATI ON OF VI OLATI ONS OF
ENVI RONVENTAL LAWS AND REGULATI ONS, | NCLUDI NG | NVESTI GATI ONS OF

© o0 N oo o A~ wWw N P

ALLEGED VI OQLATI ONS, | NSPECTI ONS OF ACTI VI TI ES SUBJECT TO

=Y
o

REGULATI ON UNDER ENVI RONVENTAL LAW AND REGULATI ONS AND RESPONSES

=
=

TAKEN TO PRODUCE CORRECTI ON OF THE VI OLATI ONS.

=
N

" GOVERNMENT AGENCY. " THE FEDERAL GOVERNMENT, THE

=
w

COMMONVEALTH AND ANY OF THE COVWWONWEALTH S DEPARTMENTS,

H
o

COW SSI ONS, BOARDS, AGENCI ES, AUTHORI TI ES, POLI TI CAL

=Y
(63}

SUBBHA-SIFONS—OR—HEHR-AJHHERHH-ES- SUBDI VI SI ONS, OR THEI R

=Y
(e}

DEPARTMENTS, COWM SSI ONS, BOARDS, AGENCI ES OR AUTHORI Tl ES.

=
\l

"I MPLEMENTATI ON OF ENVI RONMENTAL LAW AND REGULATI ON. "

=Y
oo

ACTI VI TY RELATI NG TO THE DEVELOPMENT AND ADM NI STRATI ON OF

=
O

ENVI RONVENTAL PROGRAMS DEVELOPED UNDER ENVI RONVENTAL LAW AND

N
o

REGULATI ONS.

N
=

§ 8302. IMVMUNITY.

N
N

(A) CENERAL RULE. - - EXCEPT AS PROVIDED I N SUBSECTION (B), A

N
w

PERSON THAT, PURSUANT TO FEDERAL OR STATE LAW FILES AN ACTI ON

N
~

IN THE COURTS OF THI S COVWONWEALTH TO ENFORCE AN ENVI RONMENTAL

N
(63}

LAW OR REGULATI ON OR THAT MAKES AN ORAL OR VRRI TTEN COVMUNI CATI ON

N
(e}

TO A GOVERNMENT AGENCY RELATI NG TO ENFORCEMENT OR | MPLEMENTATI ON

N
~

OF AN ENVI RONMENTAL LAW OR REGULATI ON SHALL BE | MMUNE FROM CI VI L

N
oo

LIABILITY I N ANY RESULTI NG LEGAL PROCEEDI NG FOR DAMAGES VWHERE

N
(o]

THE ACTI ON OR COMVUNI CATI ON IS Al MED AT PROCURI NG FAVORABLE
30 GOVERNVMENTAL ACTI ON.
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(B) EXCEPTIONS. --A PERSON SHALL NOT BE | MMUNE UNDER THI S

AN-ENV-RONVENFAL—LEAW-OR-REGJEAH-ON- SECTI ON | F THE ALLEGATI ON  <—
IN THE ACTI ON OR ANY COVMUNI CATI ON TO THE GOVERNMENT IS NOT
RELEVANT OR MATERI AL TO THE ENFORCEMENT OR | MPLEMENTATI ON OF
AN ENVI RONMENTAL LAW OR REGULATI ON AND:
2 —FHE (1) THE ALLEGATION IN THE ACTI ON OR <—
COMMUNI CATI ON | S KNOW NGY FALSE, DELI BERATELY M SLEADI NG OR
MADE W TH MALI Cl QUS AND RECKLESS DI SREGARD FOR THE TRUTH OR <—
FALSI TY; <—
3)—FHE (2) THE ALLEGATION IN THE ACTI ON OR <—
COMMUNI CATI ON | S MADE FOR THE SOLE PURPCSE OF | NTERFERI NG
W TH EXI STI NG OR PROPCSED BUSI NESS RELATI ONSHI PS; OR <—
4—FHE (3) THE ORAL OR WRI TTEN COVMUNI CATI ON TO A <—
GOVERNMENT AGENCY RELATI NG TO ENFORCEMENT OR | MPLEMENTATI ON
OF AN ENVI RONMENTAL LAW OR REGULATION IS LATER DETERM NED TO
BE A WVRONGFUL USE OF PROCESS OR AN ABUSE OF PROCESS.
§ 8303. RIGHT TO A HEARI NG <—
A PERSON WHO W SHES TO RAI SE THE DEFENSE OF | MVUNI TY FROM
CVIL LIABILITY UNDER THI S CHAPTER MAY FI LE A MOTI ON W TH THE
COURT REQUESTI NG THE COURT TO CONDUCT A HEARI NG TO DETERM NE THE
PRELI M NARY | SSUE OF IMMUNITY. |F A MOTION IS FI LED, THE COURT
SHALL THEN CONDUCT A HEARI NG AND | F THE MOTI ON IS DENI ED, THE
MOVI NG PARTY SHALL HAVE AN | NTERLOCUTORY APPEAL OF RI GHT TO THE
COMVONVEALTH COURT, DURI NG WHI CH TI ME ALL DI SCOVERY SHALL BE
STAYED.
§ 8303 8304. | NTERVENTI ON. <—
A GOVERNMENT AGENCY HAS THE RI GHT TO PETI TI ON TO | NTERVENE OR
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OTHERW SE PARTI CIl PATE AS AN AM CUS CURI AE I N THE ACTI ON

I NVOLVI NG PUBLI C PETI TI ON AND PARTI Cl PATI ON.

§ 8304 8305. CONSTRUCTI ON. <—
NOTHI NG I N TH S CHAPTER SHALL BE CONSTRUED TO LIM T ANY

CONSTI TUTI ONAL, STATUTORY OR COMMON LAW PROTECTI ONS OF

DEFENDANTS TO ACTI ONS | NVOLVI NG PUBLI C PETI TI ON AND

PARTI CI PATI ON.

STREAMS—LAW-

SECTION 2. (A) THE FOLLOW NG ACTS OR PARTS OF ACTS ARE <
REPEALED:

THE FI FTH SENTENCE OF SECTI ON 4(B) AND SUBSECTI ON (F-2}-V)  <—
(F)(5) OF SECTION 4.2 OF THE ACT OF MAY 31, 1945 (P.L.1198, <
NO. 418), KNOWN AS THE SURFACE M NI NG CONSERVATI ON AND
RECLAMATI ON ACT.

THE LAST SENTENCE OF SECTION 5(G OF THE ACT OF APRIL 27,

1966 (1ST SP.SESS., P.L.31, NO 1), KNOAN AS THE Bl TUM NOUS M NE
SUBSI DENCE AND LAND CONSERVATI ON ACT.

THE LAST SENTENCE OF SECTION 5(1) OF THE ACT OF SEPTEMBER 24,
1968 (P.L.1040, NO 318), KNOW AS THE COAL REFUSE DI SPOSAL
CONTROL ACT.

(B) ALL OTHER ACTS AND PARTS OF ACTS ARE REPEALED | NSOFAR AS <—
THEY ARE | NCONSI STENT W TH THI 'S ACT.

SECTION 3. THE ADDITION OF 27 PA.C.S. § 7708 SHALL APPLY TO
ALL PROCEEDI NGS AND PETI TI ONS FOR COSTS AND FEES FI LED AFTER THE
EFFECTI VE DATE OF THI' S ACT.

SECTION 4. THI'S ACT SHALL TAKE EFFECT AS FOLLOWS:

(1) THE FOLLOW NG PROVI SI ONS SHALL TAKE EFFECT
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| MVEDI ATELY:
(1) THE ADDITION OF 27 PA.C.S. § 7708.
(I1) TH'S SECTI ON.
(2) THE REMAINDER OF THI'S ACT SHALL TAKE EFFECT IN 60

aa A W N P

DAYS.
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