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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1610 *%%

| NTRODUCED BY Mcl LHI NNEY, FONTANA, M VH TE, COSTA, TARTAGLI ONE
ERI CKSQON, O PAKE, RHOADES, MJSTO, RAFFERTY, BOSCOLA, WAUGH
AND LOGAN, OCTOBER 8, 2008

REFERRED TO FI NANCE, OCTOBER 8, 2008
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AN ACT
Amendi ng the act of March 4, 1971 (P.L.6, No.2), entitled "An
act relating to tax reformand State taxation by codifying
and enunerating certain subjects of taxation and inposing

t axes thereon; providing procedures for the paynent,

col l ection, adm nistration and enforcenent thereof; providing

for tax credits in certain cases; conferring powers and

i mposi ng duties upon the Departnent of Revenue, certain

enpl oyers, fiduciaries, individuals, persons, corporations

and other entities; prescribing crinmes, offenses and

penalties,” further providing for definitions and for classes
of incone.

The CGeneral Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 301(d) of the act of March 4, 1971
(P.L.6, No.2), known as the Tax Reform Code of 1971, anended
July 7, 2005 (P.L.149, No.40), is anended to read:

Section 301. Definitions.--Any reference in this article to
the Internal Revenue Code of 1986 shall nean the Internal
Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. 8 1 et seq.),
as anmended to January 1, 1997, unless the reference contains the
phrase "as anmended"” and refers to no other date, in which case

the reference shall be to the Internal Revenue Code of 1986 as
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it exists as of the tinme of application of this article. The
foll owi ng words, ternms and phrases when used in this article
shall have the neaning ascribed to themin this section except
where the context clearly indicates a different neaning:

* %

(d) "Conpensation” neans and shall include sal aries, wages,
conmmi ssi ons, bonuses and incentive paynents whet her based on
profits or otherw se, fees, tips and simlar renuneration
received for services rendered, whether directly or through an
agent, and whether in cash or in property. The term
"conpensation” shall include any part of a distribution under a
pl an described in section 409A(d) (1) of the Internal Revenue
Code of 1986 (Public Law 99-514, 26 U.S.C. 8 409A(d)(1)), as
anmended, attributable to an elective deferral of incone or the
i ncome on any el ective deferral of income, whether paid or
payabl e during enploynment or to a retired person upon or after
retirement from service.

The term "conpensation” shall not nmean or include: (i)
periodi ¢ paynments for sickness and disability other than regular
wages received during a period of sickness or disability; or
(ii) disability, retirenent or other paynents arising under
wor knen' s conpensation acts, occupational disease acts and
simlar |egislation by any governnment; or (iii) paynents
commonly recogni zed as old age or retirenent benefits paid to
persons retired fromservice after reaching a specific age or
after a stated period of enploynment; or (iv) paynments commonly
known as public assistance, or unenploynment conpensation
paynents by any governnental agency; or (v) paynents to
rei nburse actual expenses; or (vi) paynents nade by enpl oyers or

| abor unions, including paynents nade pursuant to a cafeteria
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pl an qualifying under section 125 of the Internal Revenue Code
of 1986 (Public Law 99-514, 26 U.S.C. § 125), for enploye
benefit prograns covering hospitalization, sickness, disability
or death, supplenental unenploynment benefits or strike benefits:
Provi ded, That the program does not discrimnate in favor of

hi ghly conpensated individuals as to eligibility to participate,
paynents or program benefits; or (vii) any conpensation received
by United States servicenmen serving in a conbat zone; or (viii)
paynents received by a foster parent for in-honme care of foster
children froman agency of the Commonwealth or a political
subdi vi si on thereof or an organi zation exenpt from Federal tax
under section 501(c)(3) of the Internal Revenue Code of 1954
which is licensed by the Cormonwealth or a political subdivision
t hereof as a placenent agency; or (ix) paynments made by

enpl oyers or |abor unions for enpl oye benefit progranms covering
social security or retirenment; or (x) personal use of an

enpl oyer's owned or | eased property or of enployer-provided

services[.]; or (xi) paynents by an enploye or self-enpl oyed

i ndi vi dual nmade pursuant to a plan under sections 401(k), 403(b)

and 457 of the Internal Revenue Code of 1986, as anmended.

* * %

Section 2. Section 303(a)(1) of the act, anended Novenber
29, 2006 (P.L.1613, No.182), is anmended to read:

Section 303. Casses of Inconme.--(a) The classes of incone
referred to above are as follows:

(1) Conpensati on.

(1) Al salaries, wages, conm ssions, bonuses and incentive
paynents whet her based on profits or otherw se, fees, tips and
simlar renmuneration received for services rendered whet her

directly or through an agent and whether in cash or in property
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except income derived fromthe United States Governnent for
active duty outside the Cormonweal th of Pennsylvania as a nenber
of its arned forces and income fromthe United States Governnent
or the Commonweal th of Pennsylvania for active State duty for
energency within or outside the Comonweal th of Pennsyl vani a,

i ncludi ng duty ordered pursuant to 35 Pa.C.S. Ch. 76 (relating
to Energency Managenent Assi stance Conpact).

(1i) Conpensation of a cash-basis taxpayer shall be
considered as received if the conpensation is actually or
constructively received for Federal incone tax purposes as
determ ned consistent with the United States Treasury
regul ations and rulings under the Internal Revenue Code of 1986,
as anmended, except that, for purposes of conputing tax under
this article:

(A Amounts |awfully deducted, not deferred, and w thheld
fromthe conpensati on of enployes shall be considered to have
been received by the enploye as conpensation at the tinme the
deduction is nade.

(B) Contributions to an enpl oyes' trust, pooled fund or
ot her arrangenent which is not subject to the clainms of
creditors of the enployer made by an enpl oyer on behal f of an
enpl oye or self-enployed individual at the election of the
enpl oye or self-enployed individual pursuant to a cash or
deferred arrangenent or salary reduction agreenent shall be
deened to have been received by the enploye or individual as
conpensation at the time the contribution is nmade, regardl ess of
when the election is nade or a paynment is received, provided

that the contri buti ons are not nade pursuant to a plan under the

I nternal Revenue Code of 1986 (Public Law 99-514, 26 U S.C. §

401(k)), as anended.
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(© Any contribution to a plan by, on behal f of or

attributable to a self-enployed person, which was not nade

pursuant to a plan under sections 401(k) and 403(b) of the

I nternal Revenue Code of 1986, as anended, shall be deenmed to

have been received at the tine the contribution is nade.

(D) Enployer contributions to a Roth I RA custodi al account
or enploye annuity shall be deenmed received, earned or acquired
only when distributed, when the plan fails to neet the
requi renents of section 408A of the Internal Revenue Code of
1986 (26 U.S.C. 8 408A), as amended, or when the plan is not
operated in accordance with such requirenents.

(E) Enploye contributions to an enpl oyes' trust or pool ed
fund or custodial account or contract or enploye annuity, which

are not contri buti ons nade pursuant to a plan under sections

401(k), 403(b) and 457 of the Internal Revenue Code of 1986, as

anended, shall not be deducted or excluded from conpensati on.

(1i1) For purposes of determ ning when deferred conpensation
of enpl oyes other than enpl oyes of exenpt organizations and
State and | ocal governments is required to be included in
i ncome, the follow ng apply:

(A) The rules of sections 83 and 451 of the Internal Revenue
Code of 1986 (26 U.S.C. 88 83 and 451), as amended, shall apply.
(B) The rules of section 409A of the Internal Revenue Code

of 1986 (26 U.S.C. 8§ 409A), as anended, shall apply.

(iv) For purposes of determ ning when deferred conpensati on
of enpl oyes of exenpt organi zations and State and | ocal
governments is required to be included in income, the foll ow ng
appl y:

(A) The rules of sections 83, 451 and 457 of the Internal

Revenue Code of 1986, as anended, shall apply.
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(B) The rules of section 409A of the Internal Revenue Code

of 1986, as anmended, shall apply.

* * %
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Section 3. The anmendnent of sections 301(d) and 303(a)(1) of
5 the act shall apply to taxable years beginning after Decenber
6 31, 2008.

7 Section 4. This act shall take effect in 60 days.
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