PRINTER S N0 1382

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1092 55

| NTRODUCED BY A. W LLI AMS, RAFFERTY, MJSTO, ERI CKSON AND
C. WLLIAMS, SEPTEMBER 17, 2007

REFERRED TO JUDI Cl ARY, SEPTEMBER 17, 2007
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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, providing for liability
of parents and guardi ans and for pretrial diversion.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 42 of the Pennsyl vania Consol i dat ed

Statutes is anmended by addi ng sections to read:

8 6312. Liability of parents and quardi ans.

(a) Liability.--Every person who conmits any act or onits

t he performance of any duty, which act or om SSi on causes or

tends to cause or encourage any person under the age of 18 years

to cone within the provisions of section 6341 (relating to

adj udi cation), 23 Pa.C.S. 8 6315 (relating to taking child into

protective custody) or section 1327 of the act of March 10, 1949

(P.L.30, No.14), known as the Public School Code of 1949, or

whi ch act or onission contributes thereto, or any person who, by

any act or om ssion, or by threats, conmands or persuasi on,

i nduces or endeavors to i nduce any person under the age of 18
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vears to fail or refuse to conformto a |l awful order of the

juvenile court, or to do or to performany act or to foll ow any

course of conduct or to so live as would cause or manifestly

tend to cause that person to becone or to remain a person within

t he provisions of section 6341, 23 Pa.C.S. 8 6315, or section

1327 of the Public School Code of 1949, is quilty of a

m sdeneanor of the third degree and shall, upon conviction, be

sentenced to pay a fine not exceeding $2,500 or to i npri sonnent

in the county jail for not nore than one year, or both, or nay

be rel eased on probation for a period of not nore than five

(b)Y Standard of care.--For purposes of this section, a

parent or | egal guardian to any person under the age of 18 years

shall have the duty to exerci se reasonabl e care, supervi sion

protecti on and control over the m nor child.

8 6313. Pretrial diversion program

(a) Review and approval .--Every prosecutor with jurisdiction

to prosecute violations of section 6312 (relating to liability

of parents and quardi ans) shall review annually any diversion

program est abl i shed pursuant to this section, and no program

shal|l comrence or continue without the approval of the

prosecutor. No person shall be diverted under a program unl ess

it has been approved by the prosecutor. Nothing in this

subsection shall authorize the prosecutor to deterni ne whether a

parti cul ar def endant shall be divert ed.

(b)Y Applicability.--This section shall apply whenever a case

is before any court upon an accusatory pleading all eging a

parent or | egal guardian to have viol ated section 6312 with

respect to his or her minor child, and all of the foll ow ng

apply to the defendant:
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(1) The defendant's record does not indicate that

probati on or parol e has ever been revoked w thout thereafter

bei ng conpl et ed.

(2) The defendant's record does not indicate that he or

she has previously been diverted pursuant to this section.

(c) VWaiver.--1f the defendant consents and wai ves his or her

right to a speedy trial, the case shall be referred to the

county probation departnent. The county probati on departnent

shal|l conduct an investigation as i s necessary to detern ne

whet her the defendant qualifies for diversion under this

section, and whether he or she is a person who woul d be

benefited by education, treatnent or rehabilitation. The county

probati on departnent shall al so determnm ne whi ch educati on,

treatnent or rehabilitative plan would benefit the def endant.

The county probati on departnment shall report its findi ngs and

reconmendations to the court. If the recommendati on i ncl udes

referral to a community service program the report shal

contain a statenent regarding the programis willingness to

accept the defendant and the manner in which the services they

offer can assist the defendant in conpleting the diversion

program successful |l y.

(d) Adnmissibility.--No statenent or any i nfornati on nade by

the defendant to any county probation officer, during the course

of any investigati on conducted by the county probation

departnent pursuant to subsection (a) and prior to the reporting

of the county probati on departnment's findi ngs and

reconmendati ons to the court, shall be adnmissible in any action

or proceedi ng brought subsequent to the investigati on. No

statenent or any information, with respect to the specific

offense with which the defendant is charged which is nade to any
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county probation officer subsequent to the granti ng of

di version, shall be adnissible in any action or proceeding. In

the event that diversion is either denied or is subsequently

revoked once it has been granted, neither the probati on

i nvestigati on nor statenents or informati on di vul ged duri ng that

i nvestigati on shall be used in any pretrial sentencing

pr ocedur es.

(e) Hearing.--The court shall hold a hearing and after

consi deration of the county probati on departnent's report, and

any other relevant information, shall determne if the def endant

consents to further proceedi ngs under this section and wai ves

his or her right to a speedy trial. |If the court orders a

def endant to be diverted, the court nmay nake inquiry into the

financial condition of the defendant, and upon a finding that

the defendant is able, in whole or in part, to pay the

reasonabl e cost of diversion, the court nay order himor her to

pay all or part of the expense. The reasonabl e cost of diversion

shall not exceed the anpunt deternined to be the actual average

cost of diversion services.

(f) Finding that diversion is not beneficial.--If the court

does not deemthe defendant to be a person who woul d be

benefited by diversion or if the defendant does not consent to

partici pate, the proceedi ngs shall continue as in any other

case. At the tine that a defendant's case is diverted, any bai

bond or undertaking or deposit in lieu thereof, on file by or on

behal f of the defendant shall be exonerated, and the court shal

enter an order so directing. The period during which the further

crim nal proceedi ngs agai nst the defendant may be di verted shal

be for the length of tine required to conplete and verify the

di versi on program but in no case shall be nore than two years.
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(g) Unsatisfactory progress or other conviction.--If it

appears to the county probation departnent that the divertee is

perform ng unsati sfactorily in the assi gned programor that the

divertee is not benefiting from educati on, treatnment or

rehabilitation, or that the divertee is convicted of a

m sdeneanor in which force or violence was used, or if the

divertee is convicted of a felony, after notice to the divertee,

the court shall hold a hearing to deternm ne whether the cri m nal

proceedi ngs should be reinstituted. |If the court finds that the

divertee is not perfornmng satisfactorily in the assi gned

program or that the divertee has been convicted of a crine as

i ndi cated above, the crimnal case shall be referred back to the

court for resunption of the crimnal proceedings. |If the

di vertee has perforned satisfactorily during the period of

diversion, the crimnal charges shall be di sm ssed.

(h) Indication of disposition.--Any record filed with the

Pennsyl vania State Police shall indicate the di sposition in

t hose cases diverted pursuant to this section. Upon successf ul

conpl etion of a diversion program the arrest upon which the

di versi on was based shall be deened to have never occurred. The

divertee nmay indicate in response to any questi on concerning his

or her prior crimnal record that he or she was not arrested or

diverted for that offense, except as specified in subsection

(b). Arecord pertaining to an arrest resulting in successf ul

conpl etion of a diversion programshall not, w thout the

di vertee's consent, be used in any way that would result in the

deni al of any enpl oynent, benefit, |license or certificate.

(i) Disclosure.--The divertee shall be advi sed that,

regardl ess of his or her successful conpletion of diversion, the

arrest upon which the diversion was based may be di scl osed by
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1 the Pennsylvania State Police in response to any peace officer
2 application request and that, notw thstandi ng subsection (a),

3 this section does not relieve himor her of the obligation to

4 disclose the arrest in response to any direct question contai ned
5 1in any questionnaire or application for enploynent.

6 (j) Definition.--As used in this section, the term"pretria
7 diversion" neans the procedure of postponing prosecution either
8 tenporarily or permanently at any point in the judicial process
9 fromthe point at which the accused is charged until
10 adj udi cati on.
11 Section 2. This act shall take effect in 60 days.
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