PRINTER S NO. 267

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 230 %5

| NTRODUCED BY GREENLEAF, STACK, FONTANA, KI TCHEN, KASUNI C
ERI CKSON, FERLO, O PAKE, MELLOW AND COSTA, MARCH 7, 2007

REFERRED TO JUDI CI ARY, MARCH 7, 2007
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AN ACT
Amending Title 42 (Judiciary and Judicial Procedure) of the

Pennsyl vani a Consol i dated Statutes, further providing for

conpar ati ve negligence.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 7102 of Title 42 of the Pennsylvani a
Consol idated Statutes is repeal ed:

[8 7102. Conparative negligence.

(a) GCeneral rule.--In all actions brought to recover damages
for negligence resulting in death or injury to person or
property, the fact that the plaintiff may have been guilty of
contributory negligence shall not bar a recovery by the
plaintiff or his |legal representative where such negligence was
not greater than the causal negligence of the defendant or
def endant s agai nst whom recovery is sought, but any damages
sustai ned by the plaintiff shall be dimnished in proportion to

t he amount of negligence attributed to the plaintiff.

(b.1) Recovery against joint defendant; contribution.--
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(1) Were recovery is allowed against nore than one
person, including actions for strict liability, and where
l[iability is attributed to nore than one defendant, each
def endant shall be liable for that proportion of the total
dol | ar anmobunt awarded as danmges in the ratio of the anount
of that defendant's liability to the anbunt of liability
attributed to all defendants and ot her persons to whom
liability is apportioned under subsection (b.?2).

(2) Except as set forth in paragraph (3), a defendant's
liability shall be several and not joint, and the court shal
enter a separate and several judgment in favor of the
plaintiff and agai nst each defendant for the apportioned
anount of that defendant's liability.

(3) A defendant's liability in any of the follow ng
actions shall be joint and several, and the court shall enter
a joint and several judgnment in favor of the plaintiff and
agai nst the defendant for the total dollar anmount awarded as
damages:

(i) Intentional m srepresentation.

(i) An intentional tort.

(1i1) Were a defendant has been held liable for not
| ess than 60% of the total liability apportioned to al
parties.

(iv) A release or threatened rel ease of a hazardous
subst ance under section 702 of the act of Cctober 18,
1988 (P.L.756, No.108), known as the Hazardous Sites
G eanup Act.

(v) Acivil action in which a defendant has viol at ed
section 497 of the act of April 12, 1951 (P.L.90, No.21),

known as the Liquor Code.
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(4) \Were a defendant has been held jointly and
severally |iable under this subsection and di scharges by
paynent nore than that defendant's proportionate share of the
total liability, that defendant is entitled to recover
contribution fromdefendants who have paid | ess than their
proportionate share. Further, in any case, any defendant nmay
recover fromany other person all or a portion of the damages
assessed that defendant pursuant to the ternms of a
contractual agreenent.

(b.2) Apportionnent of responsibility anbng certain
nonparties and effect.--For purposes of apportioning liability
only, the question of liability of any defendant or other person
who has entered into a release with the plaintiff with respect
to the action and who is not a party shall be transmtted to the
trier of fact upon appropriate requests and proofs by any party.
A person whose liability may be determ ned pursuant to this
section does not include an enployer to the extent that the
enpl oyer is granted immunity fromliability or suit pursuant to
the act of June 2, 1915 (P.L.736, No.338), known as the Wrkers'
Conpensation Act. An attribution of responsibility to any person
or entity as provided in this subsection shall not be adm ssible
or relied upon in any other action or proceeding for any
purpose. Nothing in this section shall affect the adm ssibility
or nonadm ssibility of evidence regarding rel eases, settlenents,
offers to conprom se or conprom ses as set forth in the
Pennsyl vani a Rul es of Evidence. Nothing in this section shal
affect the rules of joinder of parties as set forth in the
Pennsyl vani a Rul es of Civil Procedure.

(b.3) Of-road vehicle riding.--

(1) Of-road vehicle riding area operators shall have no
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1 duty to protect riders fromcommon, frequent, expected and

2 nonnegl i gent risks inherent to the activity, including

3 collisions wwth riders or objects.

4 (2) The doctrine of know ng voluntary assunption of risk
5 shall apply to all actions to recover damages for negligence
6 resulting in death or injury to person or property brought

7 agai nst any off-road vehicle riding area operator.

8 (3) Nothing in this subsection shall be construed in any
9 way to abolish or nodify a cause of action against a

10 potentially responsible party other than an off-road vehicle
11 riding area operator.

12 (c) Downhill skiing.--

13 (1) The General Assenbly finds that the sport of

14 downhill skiing is practiced by a | arge nunber of citizens of
15 t his Commonweal th and al so attracts to this Conmonweal th

16 | ar ge nunbers of nonresidents significantly contributing to
17 the econony of this Commonwealth. It is recognized that as in
18 some ot her sports, there are inherent risks in the sport of
19 downhi I | skiing.
20 (2) The doctrine of voluntary assunption of risk as it
21 applies to downhill skiing injuries and danmages i s not
22 nodi fi ed by subsections (a) and (b.1).
23 (c.1) Savings provisions.--Nothing in this section shall be
24 construed in any way to create, abolish or nodify a cause of
25 action or to limt a party's right to join another potentially
26 responsible party.
27 (d) Definitions.--As used in this section the follow ng
28 words and phrases shall have the nmeanings given to themin this
29 subsecti on:
30 "Def endant or defendants.” |Includes inpleaded defendants.
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"Off-road vehicle.” A notorized vehicle that is used off-
road for sport or recreation. The term i ncl udes snowrpbil es,
all-terrain vehicles, notorcycles and four-wheel drive vehicles.

"Off-road vehicle riding area.” Any area or facility
provi ding recreational activities for off-road vehicles.

"Off-road vehicle riding area operator.” A person or
or gani zati on owni ng or havi ng operational responsibility for any
of f-road vehicle riding area. The term i ncl udes:

(1) Agencies and political subdivisions of this

Conmonweal t h.

(2) Authorities created by political subdivisions.
(3) Private conpanies.

"Plaintiff." Includes counter claimnts and cross-
cl ai mant s. ]

Section 2. Title 42 is anended by adding a section to read:

8 7102.1. Conparative negligence.

(a) Ceneral rule.--

(1) In all actions brought to recover danmnages for

negl i gence resulting in death or injury to person or

property, the fact that the plaintiff nmay have been quilty of

contri butory negligence shall not bar a recovery by the

plaintiff or his | egal representati ve where such negli gence

was not greater than 50% but any danmages sustai ned by the

plaintiff shall be dimnished in proportion to the anount of

negl i gence attributed to the plaintiff.

(2) Where recovery is all owed agai nst nore than one

def endant, each defendant shall be liable for that proportion

of the total dollar anpbunt awarded as danmages in the rati o of

the anpbunt of his causal negligence to the anount of causal

negl i gence attributed to all defendants agai nst whom recovery
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is allowed. Except as provided in paragraph (3), the

plaintiff may recover the full anount of the all owed recovery

fromany defendant from whom recovery is all owed. Any

def endant who is so conpelled to pay nore than his percentage

share may seek contri buti on.

(3) Joint liability is abolished as to any def endant

whose percentage share of liability is | ess than the

percentage share attributed to the plaintiff. The plaintiff

may not recover damages from such a defendant i n excess of

t hat defendant's percentage share.

(b)Y Of-road vehicle riding.--

(1) Of-road vehicle riding area operators shall have no

duty to protect riders fromcomon, frequent, expected and

nonneqgligent risks inherent to the activity, including

collisions with riders or objects.

(2) The doctrine of knowi ng voluntary assunpti on of risk

shall apply to all actions to recover danages for negli gence

resulting in death or injury to person or property brought

agai nst any off-road vehicle riding area operator.

(3) Nothing in this subsection shall be construed in any

way to abolish or nodify a cause of action agai nst a

potentially responsi ble party other than an off-road vehicle

ri ding area operator.

(c) Downhill skiing.--

(1) The General Assenbly finds that the sport of

downhill skiing is practiced by a | arge nunber of citi zens of

this Commonweal th and al so attracts to this Conmmbnweal t h

| arge nunbers of nonresidents significantly contributing to

the econony of this Commpnwealth. It is recognized that as in

sone ot her sports, there are i nherent risks in the sport of
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downhi || skii ng.

(2) The doctrine of voluntary assunption of risk as it

applies to downhill skiing injuries and danages i S not

nodi fi ed by subsection (a).

(d) Savings provisions.--Nothing in this section shall be

construed in any way to create, abolish or nodify a cause of

action or tolimt a party's right to join another potentially

responsi bl e party.

(e) Definitions.--As used in this section the foll ow ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Def endant or defendants." |ncludes inpl eaded defendants.

"Of-road vehicle." A notorized vehicle that is used off

road for sport or recreation. The term i ncl udes snowrobil es,

all-terrain vehicles, notorcycles and four-wheel drive vehicles.

"Of-road vehicle riding area.”" Any area or facility

providing recreational activities for off-road vehicl es.

"Of-road vehicle riding area operator." A person or

organi zati on owni ng or havi ng operati onal responsibility for any

off-road vehicle riding area. The term i ncl udes:

(1) Agencies and political subdivisions of this

Commpnweal t h.

(2) Authorities created by political subdivisions.

(3) Private conpani es.

"Plaintiff." |Includes counter claimants and cross-cl ai nants.

Section 3. Nothing in the repeal or addition of 42 Pa.C. S. §
7102 or 7102.1 or under the act of June 19, 2002 (P.L.394,
No.57), entitled "An act anending Title 42 (Judiciary and
Judi ci al Procedure) of the Pennsylvania Consolidated Statutes,

providing for DNA testing of certain offenders; reestablishing
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the State DNA Data Base and the State DNA Data Bank; further
providing for duties of the Pennsylvania State Police; inmposing
costs on certain offenders; reestablishing the DNA Detection
Fund; further providing for the apportionment of liability and

damages; inposing penalties; and making a repeal,” shall be
construed to dimnish the inmunity of an enpl oyer to the extent
that the enployer is granted inmunity fromliability or suit

pursuant to the act of June 2, 1915 (P.L.736, No.338), known as
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Section 4. The repeal or addition of 42 Pa.C.S. 88 7102 and
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7102. 1 shall apply to causes of action which accrue on or after
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the effective date of this section.
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Section 5. This act shall take effect immediately.
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