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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 20685 %%
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SONNEY, SURRA, SWANGER, REI CHLEY, MJSTI O, MELI O, LEVDANSKY,
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AN ACT
Amrending Title 23 (Domestic Rel ations) of the Pennsyl vani a

Consolidated Statutes, further providing for the definition

of "shared custody"; adding definitions; and further

provi di ng for custody of children.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The definition of "shared custody” in section
5302 of Title 23 of the Pennsylvania Consolidated Statutes is
anended and the section is anmended by adding definitions to
read:

§ 5302. Definitions.

The foll ow ng words and phrases when used in this subchapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

* * %

"Joint custody." Joint |egal and physi cal custody. An award

of joint | egal and physical custody obligates the parties to
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exchange i nformati on concerni ng the health, educati on and

wel fare of the mnor child, and unl ess all ocated, apporti oned or

decreed, the parents or parties shall confer with one another in

the exercise of decision-making rights, responsibilities and

"Joint |legal custody." The state in which the parents or

parti es share, have voluntarily all ocated or the court has

decreed between them the deci sion-nmaking rights,

responsibilities and authority relating to the health, education

and wel fare of a child.

"Joi nt physical custody." The state in which the court has

entered an order awardi ng each of the parents significant

periods of tine in which a child resides with or is under the

care and supervi sion of each of the parents or parties. Joint

physi cal custody shall be shared by the parents in such a way as

to assure a child of frequent and conti nui ng contact with both

* * %

["Shared custody.” An order awardi ng shared | egal or shared
physi cal custody, or both, of a child in such a way as to assure
the child of frequent and continuing contact with and physi cal
access to both parents.]

* x *

Section 2. Section 5303 of Title 23 is amended to read:

§ 5303. Award of custody, partial custody or visitation.

(a) GCeneral rule.--An order for joint custody shall be

awarded by the court unless the court finds that joint custody

is not in the best interest of the child. There shall be a

rebuttabl e presunpti on that an award of joint custody is in the

best interest of the child. The court shall state on record the
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1 reason for any award other than an award of joint custody.

2 (a.1) Factors for court's consideration.--In nmaking an order

3 for custody, partial custody or visitation to either parent, the

4 court shall consider the follow ng factors:

5 (1) [!'n nmaking an order for custody or partial custody,

6 the court shall consider the] The preference of the child as

7 wel | as any other factor which legitimately inpacts the

8 child' s physical, intellectual and enotional well-being.

9 (2) [!'n nmaking an order for custody, partial custody or
10 visitation to either parent, the court shall consider, anong
11 ot her factors, which] Wich parent is nore likely to
12 encourage, permt and all ow frequent and continui ng cont act
13 and physical access between the noncustodial parent and the
14 child as evidenced in parenting plan proposals.

15 (3) [The court shall consider each] Each parent and

16 adul t househol d nenber's present and past violent or abusive
17 conduct which may include, but is not limted to, abusive

18 conduct as defined under the act of Cctober 7, 1976

19 (P.L.1090, No.218), known as the Protection From Abuse Act.
20 (4) The likelihood of the parents to cooperate on child-
21 care nmatters and to nake parenting decisions jointly.

22 (5) The ability and intent of each parent to facilitate
23 joint custody access as well as to_arrange geographic

24 conveni ence or readily available transportation as relates to
25 practical considerations of physical parenting.

26 (6) The recommendations of the representative of the

27 child, if the child has a representative.

28 (b) Consideration of crimnal conviction.--If a parent has

29 been convicted of or has pleaded guilty or no contest to an
30 offense as set forth below, the court shall consider such
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crimnal conduct and shall determ ne that the parent does not

2 pose a threat of harmto the child before naking an order of

3
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29
30

custody, partial custody or visitation to that parent:

(1) 18 Pa.C.S. Ch. 25 (relating to crimnal hom cide);

(2) 18 Pa.C.S. 8 2901 (relating to kidnapping);

(3) 18 Pa.C.S. 8 2902 (relating to unlawful restraint);

(4) 18 Pa.C.S. § 3121 (relating to rape);

(5) 18 Pa.C.S. 8§ 3122.1 (relating to statutory sexua
assaul t);

(6) 18 Pa.C.S. 8 3123 (relating to involuntary deviate
sexual intercourse);

(7) 18 Pa.C.S. 8 3124.1 (relating to sexual assault);

(8) 18 Pa.C.S. 8 3125 (relating to aggravated indecent
assaul t);

(9) 18 Pa.C.S. 8 3126 (relating to indecent assault);

(10) 18 Pa.C. S. 8 3127 (relating to indecent exposure);

(11) 18 Pa.C.S. 8 4302 (relating to incest);

(12) 18 Pa.C. S. 8 4304 (relating to endangering welfare
of children);

(13) 18 Pa.C. S. 8 5902(b) (relating to prostitution and
rel ated of fenses); or

(14) 18 Pa.C. S. 8 6312 (relating to sexual abuse of
chil dren).

(b.1) Consideration of crimnal charge.--

(1) A parent who has obtained information under 42
Pa.C.S. 8 1904 (relating to availability of crimnal charge
information in child custody proceedings) of the charge filed
agai nst the other parent for an offense listed in paragraph
(2) may nove for a tenporary custody order or to nodify an

exi sting custody, partial custody or visitation order. The
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tenporary custody or nodification hearing shall be schedul ed
expedi tiously.

(2) In evaluating any request for tenporary custody or
nodi fication of a custody, partial custody or visitation
order, the court shall consider whether the parent who is or
has been charged with an offense |isted bel ow poses a risk of
harmto the child:

(i) 18 Pa.C.S. Ch. 25;
(ii) 18 Pa.C.S. 8 2702 (relating to aggravated

assaul t);

(iii) 18 Pa.C.S. 8§ 2706 (relating to terroristic
threats);

(iv) 18 Pa.C.S. 8 2709.1 (relating to stal king);

(v) 18 Pa.C. S. § 2901;

(vi) 18 Pa.C. S. § 2902;

(vii) 18 Pa.C. S. 8§ 2903 (relating to fal se
i mprisonment) ;

(viii) 18 Pa.C. S. § 3121;

(ix) 18 Pa.C.S. § 3122.1;

(x) 18 Pa.C. S. § 3123;

(xi) 18 Pa.C.S. § 3124.1;

(xii) 18 Pa.C. S. § 3125;

(xiii) 18 Pa.C. S. § 3126;

(xiv) 18 Pa.C S. § 3127;

(xv) 18 Pa.C.S. 8 3301 (relating to arson and
rel ated of fenses);

(xvi) 18 Pa.C. S. § 4302;

(xvii) 18 Pa.C. S. § 4304;

(xviii) 18 Pa.C. S. § 6312; and

(xix) 23 Pa.C.S. 8 6114 (relating to contenpt for
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vi ol ation of order or agreenent).
(3) Failure to apply for information under 42 Pa.C. S. §

1904 or to act under this subsection shall not prejudice any

parent in a custody or visitation proceeding.

(b.2) Parent convicted of nurder.--No court shall award
custody, partial custody or visitation to a parent who has been
convi cted of nmurder under 18 Pa.C. S. 8§ 2502(a) (relating to
murder of the first degree) of the other parent of the child who
is the subject of the order, unless the child is of suitable age
and consents to the order.

(c) Counseling.--In making a determ nation to award cust ody,
partial custody or visitation pursuant to subsection (b), the
court shall appoint a qualified professional to provide
counseling to an offendi ng parent described in subsection (b)
and shall take testinony fromthat professional regarding the
provi sion of such counseling prior to issuing any order of
custody, partial custody or visitation. Counseling, required in
accordance with this subsection, shall include a program of
treatment or individual therapy designed to rehabilitate a
parent which addresses, but is not Iimted to, issues regarding
physi cal and sexual abuse, donestic violence, the psychol ogy of
t he of fender and the effects of abuse on the victim If the
court awards custody, partial custody or visitation to an
of fendi ng parent described in subsection (b), the court may
requi re subsequent periodic counseling and reports on the
rehabilitation of the offending parent and the well-being of the
child followng an order relating to custody, partial custody or
visitation. If, upon review of a subsequent report or reports,
the court determ nes that the offending parent poses a threat of

harmto the child, the court may schedul e a hearing and nodify
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the order of custody or visitation to protect the well-being of
t he child.
(d) Sol e custody.--The court shall award sol e custody when

it finds, after due consideration of the factors set forth under

subsection (a.1), that sole custody is in the best interest of

the child.
Section 3. Section 5304 of Title 23 is repeal ed:
[8 5304. Award of shared cust ody.
An order for shared custody nay be awarded by the court when
it isin the best interest of the child:
(1) upon application of one or both parents;
(2) when the parties have agreed to an award of shared
cust ody; or
(3) in the discretion of the court.]
Section 4. Title 23 is anended by adding a section to read:

8 5304. 1. Rel ati onship of joint custody to child support.

An award of joint custody shall not by itself dinm nish nor

i ncrease the responsibility of each parent to provide for the

financi al support of the child. Joint custody shall not be

decreed exclusively for the purpose of affecting child support,

and joint custody by itself shall not constitute sufficient

grounds for nodification of a support order.

Section 5. Sections 5305(a), 5306, 5309 and 5310 of Title 23
are anmended to read:
§ 5305. Counseling.

(a) GCeneral rule.--The court [may] shall require the parents

to attend counseling sessions except where the parents have

agreed to a custody award, in which case counseling is at the

court's discretion, and [nay] shall, where the court has ordered

counseling, consider the reconmendati ons of the counselors prior
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to awardi ng sole or [shared] joint custody. These counseling
sessions may include, but shall not be limted to, discussions
of the responsibilities and deci si onnaki ng arrangenents invol ved
in both sole and [shared] joint custody and the suitability of
each arrangenent to the capabilities of each parent or both
parents.

* %
§ 5306. Plan for inplenmentation of custody order.

(a) WMandatory plan.--1n awardi ng joi nt custody, the court

shall require the parents to subnmt a parenting plan. The court

may order nedi ati on where appropriate to assi st the parents in

produci ng an individual or a joint parenting plan. In the event

the parents fail to subnmt an aqgreed-to parenti ng pl an, the

court shall produce the plan after consultation with the

medi ator. The court shall give consideration to any i ndivi dual

parenti ng pl an produced by either or both parents. The parenting

pl an shall include provisions covering natters relevant to the

care and custody of the child, including, but not limted to:

(1) the child' s educati on and religi ous training;

(2) the child's health care;

(3) the child' s personal care and control, incl uding

parenting tine, holidays, vacations and child care;

(4) transportation arrangenents;

(5) a procedure by whi ch proposed changes, di sputes and

al | eged breaches of the parenting plan nay be nedi at ed,

arbitrated, adjudi cated or otherw se resol ved; and

(6) any other factors the court deens to be in the best

interest of the child.

(b)Y Enforcenent of order.--In nmaki ng an order of joint

custody, the court shall specify the right of each parent to the
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physi cal control of the child in sufficient detail to enable a

parent deprived of that control to enforce the court order and

to enable | aw enforcenent authorities to inplement | aws for

relief of parental ki dnappi ng.

(c) Receipt of public welfare.--One parent may be desi gnat ed

as a public welfare recipient in situati ons where public welfare

aid is deened necessary and appropri ate.

(d) Discretionary.--The court, in its discretion, my
require the parents to submt to the court a plan for the

i npl enentation of any other type of custody [order nade] ordered

under this subchapter. Upon the request of either parent or the
court, the donestic relations section of the court or other
party or agency approved by the court shall assist in the
formul ati on and i npl enentati on of the plan.

8§ 5309. Access to records and information.

(a) General rule.--Except as provided in subsections (b) and
(c), each parent shall be provided access to all the nedical,
dental, religious or school records of the child, the residence
address of the child and of the other parent and any ot her

information that the [court deens necessary] other parent has or

has access to.

(b) Court determnation not to release information.--The
court, inits discretion, may determne not to rel ease any part
or parts of the information in this section but in doing so nust
state its reason for denial on the record.

(c) Nondisclosure of confidential information.--The court
shal |l not order that the address of a shelter for battered
spouses and their dependent children or otherw se confidenti al
informati on of a domestic violence counsel or be disclosed to the

def endant or his counsel or any party to the proceedi ngs.
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1 (d) Equal access to records by both parents.--

2 Notw thstanding any other provision of |aw, access to any

3 records and information pertaining to the child shall not be

4 denied to any parent for the sole reason that such parent is not
5 a custodial parent of the child.

6 8 5310. Modification of existing custody orders.

7 Any order for the custody of the child of a marriage or

8 adoption entered by a court in this Comonweal th or any state

9 nmay, subject to the jurisdictional requirenents set forth in

10 Chapter 54 (relating to uniformchild custody jurisdiction and
11 enforcenent), be nodified at any tinme to an order of [shared]

12 sole custody or joint custody in accordance with this subchapter
13 to reflect changes in circunstances which nmake the prior custody
14 order insufficient or ineffective.

15 Section 6. This act shall take effect in 60 days.
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