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AN ACT

Providing for the regulation of home construction contracts and
for the registration of certain honme builders; prohibiting
certain acts; providing for penalties; establishing the Hone
Bui | der Guaranty Fund; and providing for clains against the
fund.
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The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the New Hone
Construction Consuner Protection Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

“"Arbitration clause.”™ A process in which a neutral
arbitrator or panel of neutral arbitrators is engaged by the
parties to settle a dispute between a hone builder and a
consurrer .

"Assurance of Voluntary Conpliance.” As defined in section 5
of the act of Decenber 17, 1968 (P.L.1224, No.387), known as the
Unfair Trade Practices and Consuner Protection Law.

"Bureau." The Bureau of Consuner Protection in the Ofice of

Attorney Ceneral.
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"Certificate." A certificate of registration as a hone
bui |l der, issued by the Bureau of Consuner Protection, which
contains a registration nunber assigned by the Bureau of
Consumer Protection.

"Consuner." A person who enters into a honme construction
contract with a honme builder. The term al so i ncludes a person
who has entered into a contract with a hone buil der to purchase
a new honme but who has not yet settled on the purchase of the
new horme.

"Fund." The Home Buil der Guaranty Fund established in
section 15.

"Hore buil der."

(1) A person who enters into a hone construction
contract with a consunmer. The termincludes an installer or
retailer of a nobile hone or industrialized housing.

(2) The term does not include the foll ow ng:

(i) A real estate devel oper who does not construct
hones.

(1i) A financial institution that |ends funds for
the construction or purchase of residential dwellings in
t hi s Commonweal t h.

(ti1) The manufacturer of industrialized housing or
nobi | e hones, unless the manufacturer also installs
nobi | e hones or industrialized housing.

"Honme construction contract.” An agreenent between a hone
bui |l der and a consuner for the construction of a new honme which
i ncludes all agreenents for |abor, services and materials to be
furni shed and performed under the contract.

“"New honme.” A newly constructed residential dwelling unit

and the fixtures and structures that are nade a part of the unit

20070H1821B2420 - 3 -



at the time of construction. The termincludes the foll ow ng:

(1) A residential building as defined by the act of
Novenber 10, 1999 (P.L.491, No.45), known as the Pennsyl vani a
Construction Code Act.

(2) Industrialized housing as defined by the act of My
11, 1972 (P.L.286, No.70), known as the Industrialized
Housi ng Act.

(3) A nobile hone as defined by the act of Novenber 24,
1976 (P.L.1176, No.261), known as the Mbile Home Park Rights
Act .

"Person.” An individual, partnership, limted partnership,
l[imted liability conpany, joint venture or corporation.

"Special order material." Any material, product or equi pnent
that is not a stock itemand nmust be specially ordered fromthe
factory or distributor and which is produced or processed for a
speci fic home construction contract. Special order materials are
not returnable by the honme builder for a refund or credit and
have no useful ness for other hone construction contracts because
they are specially ordered for a specific home construction
contract.

"Specifications.” The plans, detailed drawi ngs, lists of
materials, stated all owances or other nethods custonarily used
in the hone building industry as a whole to describe with
particularity the work, workmanship, materials and quality of
materials for each new hone.

Section 3. Registration of hone buil ders.

(a) GCeneral rule.--No person shall hold hinmself out as a
home buil der nor shall a person build a new home wi thout first
registering with the bureau as provided for in this act.

(b) Public access to registration information.--The bureau

20070H1821B2420 - 4 -
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shall maintain a toll-free tel ephone nunber from which a
consuner can obtain information as to whether a hone builder is
regi stered with the bureau pursuant to this act, as well as
information that may be obtained on the bureau's website.

(c) Confidentiality of personal information.--The bureau
shall create a policy for the disclosure of personal infornmation
to the public. The bureau may not disclose to the public a hone
buil der's Social Security nunber, driver's |license nunber or any
confidential information prohibited by |aw from bei ng di scl osed.

(d) No dual licenses.--A person registered or required to be
regi stered as a hone builder under this act shall not be
eligible to obtain or renew a |icense under any of the
fol | ow ng:

(1) The act of Decenber 12, 1980 (P.L.1179, No.219),
known as the Secondary Mrtgage Loan Act.

(2) The act of Decenber 22, 1989 (P.L.687, No.90), known
as the Mortgage Bankers and Brokers and Consuner Equity
Protection Act.

(e) VLiability.--No business entity regi stered pursuant to
this act shall be relieved of responsibility under this act for
t he conduct and acts of its agents, enployees, officers or
directors, nor shall any person be relieved of responsibility
under this act by reason of his enploynent or relationship with
such business entity.

(f) Effects of unregistered status.--No unregistered hone
bui |l der shall have standing to sue, countersue or raise a
def ense of nonpaynment in any dispute arising froma hone
construction contract. No unregistered hone builder may file a
mechanic's lien with respect to the construction of a new hone.

Section 4. Procedures for registration as a hone buil der.
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(a) Application.--

(1) A person shall apply to the bureau in witing, or
el ectronically via a secure Internet connection, if permtted
by the bureau, on a form provided by the bureau. The
application shall include the follow ng information:
(1) For an individual applicant, all of the
fol | ow ng:
(A) Nane.
(B) Date of birth.
(© Hone address and hone tel ephone nunber.
(D) Driver's license nunber or an identification
card issued by the state in which the individual
resi des.
(E) Business nane, address and tel ephone nunber.
(F) Federal enployer identification nunber, if
avai | abl e.
(G Social Security nunber.
(H Al prior business nanmes and addresses of
home construction busi nesses operated by the
i ndi vi dual .
(ii) For a general partnership applicant, all of the
fol | ow ng:
(A) Nane of each partner
(B) Date of birth of each partner
(C© Hone address and hone tel ephone nunber of
each partner
(D) Driver's license nunber or an identification
card issued by the state in which the partner
resi des, of each partner.

(E) Partnership nanme, address and tel ephone

20070H1821B2420 - 6 -
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nunber .

(F) Federal enployer identification nunber, if
avai | abl e.

(G Social Security nunber of each partner.

(H Al prior business nanmes and addresses of
home construction busi nesses operated by each
part ner.

(ti1) For a corporation, limted liability conpany
imted partnership, all of the foll ow ng:

(A) Nane of each officer, manager and general
part ner.

(B) Date of birth of each officer, manager and
general partner.

(C© Hone address and hone tel ephone nunber of
each of ficer, nmanager and general partner.

(D) Driver's license nunber or an identification
card issued by the state in which the individual
resi des, of each officer, manager and gener al
part ner.

(E) Entity's nane, address and tel ephone nunber.

(F) Federal enployer identification nunber, if
avai | abl e.

(G Social Security nunber of each officer,
manager and general partner.

(H The nanme of each director or each individua
hol ding greater than a 5% interest in the entity.
(iv) For an out-of-State corporation, limted
ility or imted partnership, the nane and address of
entity's resident agent or registered office provider
in this Comopnweal th and any registration nunber or

-7 -
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i cense nunber issued to the entity by its hone state or
political subdivision of such other state, if applicable.

(v) For a joint venture applicant, the nane, address
and tel ephone nunber of the joint venture, as well as the
name, address and tel ephone nunber of each party to the
joint venture. When the parties to a joint venture
i ncl ude business entities, the information required from
such entities pursuant to subsection (b) shall also be
provi ded.

(vi) A conplete description of the nature of the
contracting business of the applicant.

(vii) A statenent whether:

(A) The individual or individuals naking
application, even if doing so as part of a business
entity application, has ever been convicted of a
crimnal offense related to a hone buil ding
transaction, fraud, theft, a crine of deception or a
crime involving fraudul ent business practices, as
wel | as a statenent whether the applicant has ever
filed a petition in bankruptcy or within the |ast ten
years received a final civil judgnent entered agai nst
t he applicant or businesses in which the applicant
held an interest that was related to a honme buil di ng
transacti on.

(B) The applicant's certificate or a simlar
certificate or license issued by any other state or
political subdivision thereof has ever been revoked
or suspended pursuant to an order issued by a court
of conpetent jurisdiction and, if so, the current

status of the certificate or simlar certificate or
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license. The statenent required by this clause shal

i nclude the sane information with respect to any

ot her business in which the person making application

has or has ever had an interest.

(viii) \Whether within the |ast ten years the
appl i cant has ever been suspended or debarred from
participating in any Federal, State or |ocal program
t hrough whi ch public hearing or other assistance is
provi ded to consuners for home buil di ng.

(ix) Proof of general liability insurance covering
personal injury and property danage caused by the work of
a hone buil der.

(2) Information requested in paragraph (1)(i), (ii),

(tit), (iv) and (v) shall be for a ten-year period, prior to

the tinme of registration. The applicant shall provide

information prior to the last ten years or as further
clarification of the information provided, if the bureau
requests such information.

(b) Reporting of nultiple registrations or |icensures.--Any
regi stered home builder in this Commonweal th who is registered
or licensed as a honme builder in any other state or political
subdi vi sion thereof shall report this information to the bureau
on the initial and each biennial renewal application. Any
di sciplinary action taken in such other jurisdiction shall be
reported to the bureau on the initial registration application
or, if such action occurred subsequent to subm ssion of an
initial application, on the biennial registration application or
wi thin 90 days of final disposition of the action, whichever is
sooner. Multiple registrations or |icensures shall be noted by

the bureau on the honme builder's registration, and such state or
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political subdivision thereof shall be notified by the bureau of
any disciplinary actions taken against the hone builder in this
Commonweal t h.

(c) Change of information.--A honme builder shall provide the
bureau written notice of any change in the informati on submtted
under this section within ten business days after the change is
effective.

Section 5. Application fees.

Each application for a honme builder certificate shall be
acconpani ed by a fee of $300. After conpletion of the
application and paynent of the fee, the bureau shall issue the
home builder a certificate identifying the nanme of the
i ndi vi dual builder, nane and address of the business and a
regi stration nunber.

Section 6. Renewal of certificate.

(a) GCeneral rule.--A honme builder that neets the
requi renents of subsection (c) nay obtain renewal of a
regi stration before the registration expires for an additional
two-year term Once expired, a registration may not be renewed.

(b) Renewal application.--At |east 60 days before a hone
builder's registration expires, the bureau shall mail to the
home buil der the foll ow ng:

(1) a renewal application form and

(2) a notice that states the date on which the current
regi stration expires and the date by which the bureau nust
receive the renewal application for a renewal to be issued
and mail ed before the registration expires.

(c) Renewal procedure.--The bureau shall renew the
regi stration of each home buil der that:

(1) Wuld qualify for an initial registration.

20070H1821B2420 - 10 -
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(2) Submits to the bureau a renewal application on the
form provi ded by the bureau.

(3) Pays to the bureau a nonrefundabl e renewal fee based
on the nunmber of building permts for the construction of new

homes issued to the registrant in the precedi ng cal endar year

as foll ows:
(i) Ten or fewer hones, $150.
(ii) Eleven or nore new hones, $300.
Section 7. Proof of registration.

A hone builder shall include its registration nunber in al
advertisenments, including business cards, distributed within
this Cormonweal th and on all contracts, estimates and proposal s
wi th consuners of home construction services in this
Commonweal th. A home buil der shall display its registration
nunber on all properties at which he is perform ng services
pursuant to a hone construction contract.

Section 8. Home construction contracts.

(a) Requirenents.--No hone construction contract shall be
valid or enforceabl e against a consunmer unless it:

(1) is in witing and |egible and contains the
regi stration nunber of the hone buil der;

(2) is signed by all of the follow ng:

(i) the consuner or his agent; and
(i1i) the home builder or his agent;

(3) contains the entire agreenent between the consumner
and the hone builder, including attached copies of al
required notices;

(4) contains the date the contract was signed;

(5) contains the nane, address and tel ephone nunber of

t he hone builder. For purposes of this paragraph, a post

20070H1821B2420 - 11 -
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of fi ce box nunber al one shall not be considered an address;

(6) contains the approximte starting date and
conpl etion date for the work described in the contract;

(7) includes a description of the work to be perforned,
the materials to be used and a set of specifications that
cannot be changed without a witten change order signed by
t he consunmer and the home buil der;

(8) includes the total sale price due under the
contract;

(9) includes the amount of any down paynent plus any
anount advanced for the purchase of special order materials.
The amount of the down paynent and the cost of the special
order materials nust be listed separately;

(10) includes the nanes, addresses and tel ephone nunbers
of all subcontractors on the project known at the date of
signing the contract. For the purposes of this paragraph, a
post office box nunber al one shall not be considered an
addr ess;

(11) except as provided in section 14, provides that the
home buil der agrees to maintain liability insurance covering
personal injury in an anobunt not |ess than $300, 000 and
i nsurance covering property damage caused by the work of a
horme buil der in an anmount not |ess than $300, 000 and
identifies the current anpunt of insurance coverage
mai ntai ned at the tine of signing the contract;

(12) includes the toll-free tel ephone nunber under
section 3(b) and a notice of the right of rescission under
subsection (b); and

(13) is acconpanied by a copy of the consumer

i nformati on panphl et established by the bureau and suppli ed

20070H1821B2420 - 12 -
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to the home buil der pursuant to section 12.

(b) Right of rescission.--A person signing a hone
construction contract, except as provided in the energency
provi sions of section 7 of the act of Decenber 17, 1968
(P.L.1224, No.387), known as the Unfair Trade Practices and
Consuner Protection Law, shall be permitted to rescind the
contract w thout penalty regardl ess of where the contract was
signed, within three business days foll ow ng the date of
signing. A home construction contract that does not contain a
notice of this right of rescission is voidable by the consuner.

(c) Copy to be provided.--A hone builder shall provide and
deliver to the consunmer, w thout charge, a conpleted copy of the
home building contract at the time the contract is executed.

(d) Arbitration clause.--Nothing in this act shall preclude
the court fromsetting aside an arbitration clause on any basis
permtted under Pennsylvania law. |If the contract contains an
arbitration clause, it shall neet the follow ng requirenments or
be deenmed void by the court upon notion of either party, filed
prior to the commencenent of arbitration:

(1) the text of the clause nust be in capital letters;

(2) the text shall be printed in 12-point bol df ace type
and the arbitration clause nust appear on a separate page
fromthe rest of the contract;

(3) the clause shall contain a separate line for each of
the parties to indicate their assent to be bound thereby;

(4) the clause shall not be effective unless both
parti es have assented as evi denced by signature and date,

whi ch shall be the date on which the contract was execut ed;

(5) the clause shall state clearly whether the decision

of the arbitration is binding on the parties or may be
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appeal ed to the court of conmmon pleas; and

(6) the clause shall state whether the facts of the
di spute, related docunents and the decision are confidential.
(e) Voidable clause.--If a home construction contract

contains any of the follow ng clauses, the hone construction
contract shall be voidable by the consuner:

(1) A hold harm ess clause in favor of the home buil der.

(2) A waiver of Federal, State or local health, life,
safety or building code requirenents.

(3) A confession of judgnent clause against the
consurrer .

(4) A waiver by the consumer of any right to a jury
trial in any action brought by or against the consuner.

(5) An assignnent by the consuner of or order for
paynent of wages or other conpensation by the consuner for
services perforned by the hone buil der.

(6) A provision by which the consumer agrees not to
assert any claimor defense arising out of the contract.

(7) A provision that the honme buil der shall be awarded
attorney fees and costs.

(8) A clause by which the consuner relieves the hone
builder fromliability for acts commtted by the hone buil der
or the home builder's agents in the collection of any
paynents or in repossession of any goods.

(9) A waiver by the consunmer of any rights provided
under this act.

(10) A provision providing for the automatic or
recurring renewal of any provisions of the agreenment, unless:

(1) the contract establishes a procedure by which

t he consunmer can choose not to renew the provision or
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provi si ons, thereby avoi ding any new fees or charges, by

providing witten notice to the hone builder via first

class mail postmarked no | ater than three business days
prior to any renewal ;

(ii) such procedure is clearly and conspi cuously
di scl osed in the agreenent; and

(ti1) the contract includes a provision requiring
the hone builder to notify the consumer of any automatic
or recurring renewal, and the consuner's option to cancel
such renewal, by mail not earlier than 20 days and not

| ater than ten days prior to the date of any such

renewal .

(f) Hone builder's recovery right.--Nothing in this section
shal |l preclude a hone buil der who has conplied with subsection
(a) fromthe recovery of paynment for work performed based on the
reasonabl e val ue of services which were requested by the
consuner if a court determines that it would be inequitable to
deny such recovery.

Section 9. Home construction fraud.

(a) Ofense defined.--A person conmmts the offense of hone
construction fraud if the person intentionally or know ngly:

(1) nmakes a materially fal se statenent to induce,
encourage or solicit a person to enter into any witten or
oral agreenent for hone building services or to justify an
increase in the previously agreed-upon price;

(2) receives any advance paynent for hone buil di ng
services and fails to performor provide such services when
specified in the contract taking into account any force
maj eure or unforeseen | abor strike that would extend the tine

frame or unless extended by agreenment with the consuner and
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fails to return the paynent received for such services which
were not provided by that date;

(3) while soliciting a person to enter into an agreenent
for honme building services, msrepresents or conceals the
home builder's real nane, the nanme of the hone buil ding
business, liability insurance information or hone builder's
busi ness address or any other identifying information;

(4) subsequent to entering into an agreenent for hone
bui | di ng services, changes the nane of the honme buil ding
business, liability insurance information, the hone builder's
address or any other identifying information w thout advising
the consunmer in witing within ten days follow ng any such
change;

(5) msrepresents an itemas a special order material or
m srepresents the cost of the special order nmaterial;

(6) alters a hone construction contract, nortgage,
prom ssory note or other docunent incident to building a new
home w t hout the consent of the consuner; or

(7) directly or indirectly publishes a false or
deceptive advertisenent in violation of State |aw governing
advertising about home buil di ng.

(b) Gading.--

(1) A violation of subsection (a)(1), (2), (3), (4), (5
or (6) constitutes a felony of the third degree.

(2) Were a person conmits an offense under subsection
(a) and the victimis 60 years of age or older, the grading
of the offense shall be one grade higher than specified in
paragraph (1). This paragraph shall not be applicable to a

per son whose sentence woul d be enhanced pursuant to paragraph

(3).
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1 (3) Notw thstandi ng any ot her provisions of this

2 section, where a person conmmts a second or subsequent

3 of fense described in subsection (a), the offense wll

4 constitute a felony of the second degree. For this paragraph
5 to be applicable, the second or subsequent offense nust have
6 occurred after the first conviction. Paragraph (2) shall not
7 be applicable to a person whose sentence woul d be enhanced

8 pursuant to this paragraph.

9 (4) In addition to any other penalty inposed by this

10 act, the court may revoke or suspend the certificate of

11 regi stration issued under section 5. At the tine of

12 sentencing, the court shall state the reasons for such

13 revocati on or suspension. A person whose registration has

14 been revoked or suspended may petition the court of original
15 jurisdiction for reinstatenment after a period of five years
16 fromthe date of revocation or suspension, or as specified in
17 the court's order.

18 (c) Jurisdiction.--

19 (1) The district attorneys of the several counties shal
20 have the authority to investigate and to institute crim nal
21 proceedi ngs for any violation of this section.
22 (2) In addition to the authority conferred upon the
23 Attorney Ceneral by the act of October 15, 1980 (P.L.950,
24 No. 164), known as the Conmonweal th Attorneys Act, the
25 Attorney Ceneral shall have the authority to investigate and
26 institute crimnal proceedings for any violation of this
27 section or any series of such violations involving nore than
28 one county of this Commonweal th or involving any county of
29 this Cormonweal th and another state. No person charged with a
30 violation of this section by the Attorney Ceneral shall have
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1 standing to challenge the authority of the Attorney General

2 to investigate or prosecute the case, and if any such

3 chal l enge i s made, the chall enge shall be dism ssed and no

4 relief shall be available in the courts of this Comonweal th
5 to the person nmaking the chall enge.

6 Section 10. Prohibited acts.

7 (a) Specific conduct.--No person shall:

8 (1) Fail to register as required by this act.

9 (2) Fail to refund the anobunt paid under a hone

10 construction contract within ten days of either the

11 accept ance and execution of a return receipt for certified
12 mail containing a witten request for a refund or the refusal
13 to accept the certified mail sent to the hone builder's | ast
14 known address if all of the follow ng apply:

15 (1) no substantial portion of the contracted work
16 has been performed at the time of the request; and

17 (i1i) nore than 45 days have el apsed since the

18 starting date specified in the witten contract.

19 (3) Accept a nunicipal certificate of occupancy or other
20 proof that performance of a home construction contract is
21 conpl ete or satisfactorily concluded with know edge that the
22 docunent or proof is false and the performance is inconplete.
23 (4) Uter, offer or use a conpletion certificate or
24 ot her proof that a hone construction contract is conplete or
25 satisfactorily concl uded when the person knows or has reason
26 to know that the docunent or proof is false and is nmade to
27 acconplish any of the follow ng:
28 (i) Make or accept an assignnent or negotiation of
29 the right to receive paynment under a hone construction
30 contract.
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1 (ii) Get or grant credit or a | oan on security of

2 the right to receive paynent under a hone construction

3 contract.

4 (5) Abandon or fail to perform wthout justification,

5 any home construction contract. For purposes of this

6 par agraph, the term"justification" shall include nonpaynment

7 by the consuner as required under the contract or any other

8 violation of the contract by the consuner.

9 (6) Deviate fromor disregard plans or specifications,
10 in any material respect, without a witten change order dated
11 and signed by both the hone buil der and consuner, which
12 cont ai ns the acconpanyi ng price changes for each deviation.
13 (7) Prepare, arrange, accept or participate in the
14 financing of a hone construction contract with know edge that
15 t he hone construction contract states a greater nonetary
16 obligation than the actual price.

17 (8) Advertise or offer, by any nmeans, to build new hones
18 if the person does not intend to do any of the follow ng:
19 (i) Accept a hone construction contract.

20 (ii) Performa hone construction contract.

21 (9) Denmand or receive any paynent for a hone

22 construction contract before the home construction contract
23 i s signed.

24 (b) Crimnal penalty.--1n addition to any other penalty

25 provided by |aw, a person who know ngly viol ates any provision
26 of this act for which a crimnal penalty is not otherw se

27 provided commts a sunmary of fense subject to the fine

28 established in 18 Pa.C.S. 8§ 1105 (relating to sentence of

29 inprisonnent for summary of fenses).

30 Section 11. Unfair Trade Practices and Consuner Protection Law.
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1 A violation of any of the provisions of this act shall be

2 deened a violation of the act of Decenber 17, 1968 (P.L.1224,

3 No.387), known as the Unfair Trade Practices and Consumer

4 Protection Law. Nothing in this act shall preclude a consuner

5 fromexercising any right provided under the Unfair Trade

6 Practices and Consuner Protection Law.

7 Section 12. Consuner information panphlet.

8 The bureau shall develop, in consultation with the hone

9 building industry, a consuner information panphlet that sets

10 forth the rights and renedi es for consunmers as provided for in
11 this act, the toll-free nunber established under section 3 and
12 any other information that the bureau considers reasonably

13 necessary to assist consuners. The bureau shall provide each

14 registered home builder with copies of this panphlet to

15 distribute to consuners.

16 Section 13. Regul ations.

17 The bureau may adopt rules and regul ati ons necessary to carry
18 out the provisions of this act.

19 Section 14. Preenption of |ocal registration.
20 Regi stration under this act shall preclude any requirenent of
21 paynent of a fee or registration or |icensing of any hone
22 builder by any political subdivision. Political subdivisions
23 shall be permtted to require building permts and | ocal
24 enforcenment of the building code for that political subdivision,
25 for which a reasonable fee may be charged. Except for a building
26 permt for construction to be perforned directly by a | andowner
27 solely for the | andowner's own use, the political subdivision
28 may not issue a permt for home building unless the permt
29 includes the hone builder's registration nunber. This provision

30 does not affect a political subdivision s responsibilities or
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authority under the act of Novenmber 10, 1999 (P.L.491, No.45),
known as the Pennsylvania Construction Code Act, or the

requi renents under section 302(e) of the act of June 2, 1915
(P.L.736, No.338), known as the Wrkers' Conpensation Act,
regardi ng workers' conpensation. This provision does not affect
existing licensing standards in effect on the effective date of
this act with respect to electricians, plunbers, sheet netal
workers, warmair installers and fire suppression workers, where
licensing is conditioned on requirenents of testing or
possession of certificates obtained through specific training in
electricity, plunbing, sheet netal work, warmair installation
and fire suppression. This provision does not affect standards
for liability insurance adopted by a political subdivision prior
to January 1, 2006, and which are in effect on the effective
date of this section.

Section 15. Hone Buil der Guaranty Fund.

(a) Establishnent.--The Hone Buil der Guaranty Fund is hereby
established in the State Treasury and shall be adm ni stered by
the bureau in accordance with this act. Al noneys deposited in
the fund shall not be considered general revenue of the
Commonweal th but shall be used only to effectuate the purposes
of this act.

(b) Guaranty fund fee.--A hone builder nust pay a guaranty
fund fee of $50 for each construction or building pernmt issued
by a political subdivision. The fee shall be collected by the
political subdivision issuing the permt and be in addition to
any other fees inposed for a permt.

(c) Deposit of guaranty fund fees into fund.--On a quarterly
basi s, each political subdivision nust remt the guaranty fund

fees collected to the bureau for deposit into the fund.
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(d) M ni num bal ance. - -

(1) Paynents received under subsection (b) shall be
credited to the fund, which shall maintain a bal ance of at

| east $2, 000, 000. If the bureau finds that, because of

pendi ng cl ai ms, the amount of the fund may fall bel ow

$1, 000, 000, the bureau shall assess each hone buil der $25.

However, under this subsection the bureau may not nake nore

t han one assessnent in any cal endar year.

(2) Failure to nake paynments to the fund as required by
this act shall result in suspension of registration. Barring

t he exi stence of other grounds for suspension or revocation

of registration, the certificate shall be reinstated upon

full paynment of all required fees.

(e) Investnent.--The noneys of the fund shall be invested
and the interest arising fromthe investnents shall be credited
to the fund.

(f) Waiver of biennial fund fee.--1n the event that the
bureau finds that the fund is adequately funded, the bureau
shall, during the first nonth of each fiscal year, adjust or
wai ve any biennial fund fee for the fiscal year.

Section 16. d ainms agai nst fund.

(a) General rule.--A consuner nay be conpensated fromthe
fund for an actual loss that results froman act or om ssion by
a home builder in the performance of a hone construction
contract or a violation of this act by a hone buil der as found
by a court of conpetent jurisdiction, upon the final
determi nation of or expiration of tine for appeal in connection
wi th any such judgnment or if a consumer is prevented from
collecting the entirety of a final judgnment as a result of the

home builder's filing for bankruptcy protection under Federal
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law. In the event the bureau and the hone builder enter into an
assurance of voluntary conpliance, which requires paynent of
restitution to a consuner and the hone builder fails to pay as
required by the ternms of the assurance of voluntary conpliance,
t he bureau shall issue an order of paynment fromthe fund to the
consuner. The paynment made pursuant to an assurance of voluntary
conpl i ance shall be considered a claimfor the purposes of
rei nmbursenent of the fund; however, subsection (f) shall not be
appl i cabl e.

(b) Acts of subcontractors and enpl oyees. --For purposes of
recovery fromthe fund, the act or om ssion of a hone buil der
i ncludes the act or omi ssion of a subcontractor or enployee of
t he hone buil der whether or not any express agency relationship
exi sts so long as the subcontractor or enployee acted within the
scope of the honme construction contract.

(c) Limtation on recovery.--

(1) The bureau may not provide fromthe fund:

(i) More than $30,000 to one consuner for acts or
om ssi ons of one home buil der.

(ii) Mre than $200,000 to all consuners for acts or
om ssions of one home buil der unless, after the bureau
has paid out $200, 000 on account of acts or omni ssions of
t he hone buil der, the hone buil der reinburses the fund.
However, in no case shall any one honme buil der be
i ndebted, at any one tinme, to the fund for nore than
$200, 000.

(i) An anmpunt for any attorney fees, consequenti al
damages, court costs, interest, personal injury damages
or punitive danages, except as may be provided in an

assurance of voluntary conpliance.
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1 (2) In addition to the Iimts set forth in paragraph

2 (1), a consunmer may not recover fromthe fund nore than that
3 consuner's actual |oss, to a maxi num of $30,000, for a claim
4 made on one contract.

5 (3) Nothing in this section shall preclude a consuner

6 fromrecovering or seeking to recover froma home buil der:

7 (i) the difference between the amobunt of the

8 j udgnment agai nst the home buil der received by the

9 consuner and the anopunt actually paid to the consumer

10 fromthe fund; or

11 (i1i) the difference between the anmount a hone

12 bui |l der agrees to pay a consuner under an assurance of

13 vol untary conpliance and the anmobunt actually paid to the
14 consunmer fromthe fund.

15 In the event the consuner does not receive paynent in full of
16 a judgrment anount fromthe fund, the judgnent shall be deened
17 to be satisfied only to the extent of the paynent received,
18 and the judgnent shall continue in full force and effect with
19 respect to the anount still owed until the consumer receives
20 paynment in full.
21 (d) Excluded clainmnts.--A claimagainst the fund based on
22 the act or omi ssion of a particular builder shall not be made
23 by:
24 (1) a spouse or other imedi ate relative of the hone
25 buil der, or of a party which holds a financial stake in the
26 busi ness of the hone buil der;
27 (2) an enployee, officer, director, partner or other
28 party which holds a financial interest in the business of the
29 home bui | der; or
30 (3) an inmediate relative of an enpl oyee, officer,
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director, partner or other party which holds a financial

interest in the business of the hone buil der.

(e) Limtation period.--A claimnust be nmade agai nst the
fund within two years after the consuner obtains an entry of
final judgnent or decree against the hone builder and all appeal
rights have expired or been exhausted, or, in the case of an
assurance of voluntary conpliance, within the later of two years
of entry into such assurance or one year after nonpaynent
according to the ternms of the assurance.

(f) Ofer of proof.--1n order to recover fromthe fund a
consuner mnust offer proof to the bureau that the consuner has
exhausted all reasonable actions available at law and in equity
to collect the unpaid anount of a final judgnent.

(g) Partial paynents for fund integrity.--1n order to
preserve the integrity of the fund, the bureau may order paynent
out of the fund of an anount |ess than the judgnent anmount or
t he amobunt agreed to be paid in an assurance of voluntary
conpl i ance. The bal ance remai ning due to the consuner shall be
paid fromthe fund pursuant to subsection (h).

(h) Special order of paynent.--1f the noney in the fund is
insufficient to satisfy any duly authorized claimor portion
t hereof, the bureau shall, when sufficient noney exists in the
fund, satisfy the unpaid clainms or portions thereof, in the
order that those clains or portions thereof were originally
det er m ned.

(1) Investigation by bureau.--As provided in section 17, if
t he bureau pays any anount fromthe fund as a result of a claim
agai nst a hone builder, the bureau may conduct an investigation
to determine if the home builder is possessed of assets liable

to be sold or applied in satisfaction of the claimon the fund.
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If the bureau discovers any such assets, the bureau may take any
| awf ul action necessary for the rei nbursenment of the fund.

(j) Revocation caused by paynent of claim--1f the bureau
makes a paynent of an anmpbunt as a result of a claimagainst a
hone builder, the bureau shall revoke the certificate of the
home buil der and the hone builder shall not be eligible to
receive a new or renewed certificate until the honme buil der has
repai d such amount in full, plus interest, fromthe tinme the
paynent is nmade fromthe fund, except that the bureau may permt
a hone builder to receive a new or renewed certificate after the
home buil der has entered into an agreenent with the bureau
wher eby the home builder agrees to repay the fund in full in the
form of periodic paynents over a set period of time. If the hone
builder fails to pay in accordance with the terns of the
agreenent, the bureau shall automatically suspend the hone
buil der's certificate.

Section 17. Procedure for submtting clains.

(a) Initial claim--In order to recover fromthe fund, a
consuner must submit to the bureau the docunentation required
under section 16(f), together with a copy of the judgnent and
evi dence that the judgnment has not been appeal ed or a copy of
t he assurance of voluntary conpliance and a certification that
the hone builder has failed to pay or evidence that the consuner
has been prevented fromcollecting the entirety of a final
judgnment as a result of the home builder's filing for bankruptcy
protection under Federal law. In the latter event, the consuner
shall only be entitled to collect fromthe fund the anount he
was prevented fromcollecting as a result of the filing.

(b) Copy of claimto honme builder.--On receipt of a claim

pursuant to this section, the bureau shall send a copy of the

20070H1821B2420 - 26 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

claimto the honme builder alleged to be responsible for the
actual | oss. The hone builder shall file a response or objection
to the claimw thin 30 days of the receipt of the notice of such
claim Failure to respond to the claimshall constitute a waiver
of any defense or objection to the claim The only defense a
home builder may raise in his response is a defense of paynent
in full of the claim

(c) GCeneral order of paynent.--Except as otherw se provided
in this act, the bureau shall pay fromthe fund approved cl ai ns
in the order that they are submtted.

Section 18. Reinbursenment of fund.

(a) GCeneral rule.--After the bureau pays a claimfromthe

f und:
(1) The bureau shall be subrogated to all rights of the
consuner in the claimup to the anmount paid.
(2) The consuner shall assign to the bureau all rights
of the consuner in the claimup to the anmount paid.
(3) The bureau has a right to reinbursenent of the fund
by the hone buil der for:
(i) The amount paid fromthe fund.
(ii) Interest on the ambunt at an annual rate of 5%
as adjusted by the Consuner Price Index on an annual
basi s.
Al'l noney that the bureau recovers on a claimshall be deposited
in the fund.

(b) Suit for nonpaynent.--If, within 30 days after the
bureau gives notice, a hone buil der whose account a clai mwas
paid shall fail to reinburse the fund in full, the bureau may
initiate an action against the hone builder in a court of

conpetent jurisdiction for the unreinbursed anount.
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1 (c) Judgnent.--The bureau is entitled to a judgnment for the
2 unreinbursed amount if the bureau proves that:

3 (1) a claimwas paid fromthe fund on account of the

4 horme bui | der;

5 (2) the hone buil der has not reinbursed the fund in

6 full; and

7 (3) the bureau directed paynent based on a final

8 j udgnment of a court of conpetent jurisdiction or an assurance
9 of voluntary conpli ance.

10 (d) Wthholding of tax refund.--1f a person is delinquent

11 for at |east one year in making paynents to the bureau for the
12 purposes of reinbursing the fund, the Departnent of Revenue

13 shall credit the anount of any refundabl e overpaynent of tax

14 inposed by Article Ill of the act of March 4, 1971 (P.L.6,

15 No.2), known as the Tax Reform Code of 1971, against the

16 delinquency in respect to this act on the part of the person who
17 nmade the overpaynent.

18 (e) Bankruptcy proceedings.--For the purpose of excepting to
19 a discharge of an individual or business under Federal
20 bankruptcy law, the bureau shall be a creditor of the individual
21 or business for the anobunt paid fromthe fund.
22 Section 19. Notice of suspension or revocation.
23 The O fice of the Court Adm nistrator of Pennsylvani a shal
24 report to the bureau any suspension or revocation of a
25 ~certificate ordered by a court.
26 Section 20. Exenptions.
27 This act shall not apply to any of the foll owi ng persons or
28 organi zations:
29 (1) The Commonwealth or any of its political
30 subdi vi si ons.
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(2) The Federal Governnent.
Section 21. Building standards.

Al'l work perfornmed by a hone buil der under a hone
construction contract shall conply with the requirenments of the
International Residential Code and the International Existing
Bui | ding Code as currently adopted by the Departnent of Labor
and I ndustry under the act of Novenber 10, 1999 (P.L. 491,

No. 45), known as the Pennsyl vani a Constructi on Code Act,
regardl ess of whether a permit or inspection is required by the
muni cipality in which the work is being perforned.

Section 22. Repeal.

Al'l acts and parts of acts are repeal ed insofar as they are
inconsistent with this act.
Section 23. Effective date.

This act shall take effect in 180 days.
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