PRINTER S No. 950

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 834 %5

| NTRODUCED BY SURRA, Di G ROLAMO, SCOLOBAY, BELFANTI, BI ANCUCCI,
Bl SHOP, BRENNAN, BUXTON, CALTAG RONE, CAPPELLI, CARROLL
CASORI O, CLYMER, COHEN, COSTA, DelLUCA, DePASQUALE, DERMODY,
DeWEESE, EACHUS, FABRI ZI O, FREEMVAN, GALLOMY, GEORGE, CERBER,
GERGELY, G BBONS, GOCDMVAN, GRUCELA, HALUSKA, HARHAI, HARKI NS
JAMES, JOSEPHS, KOTI K, LEACH, MANDERI NO, MARKGOSEK, MARSHALL,
McCALL, Mol LHATTAN, MELI O M LLARD, MJNDY, MJRT, O NEILL
PALLONE, PARKER, PETRONE, RAMALEY, RAYMOND, RQOAE, SAl NATO
SAMUELSQON, SANTONI, SEI P, SHAPI RO, SHI MKUS, SI PTROTH
Mel LVAINE SM TH, STABACK, STURLA, TANGRETTI, R TAYLOR
WAGNER, WALKO, WANSACZ, J. VWH TE, YOUNGBLOOD AND YUDI CHAK
MARCH 19, 2007

REFERRED TO COW TTEE ON LABOR RELATI ONS, MARCH 19, 2007

O (o0} ~ » (3] ~ WN -

e
w N kO

AN ACT
Rel ating to hours of enploynent of health-care enpl oyees;
providing for penalties and renedies; and inposing powers and
duties on the Departnment of Labor and I ndustry.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Prohibition
of Excessive Overtine in Health Care Act.
Section 2. Definitions.
The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the

context clearly indicates otherw se:

"Clinical care services." The diagnostic, treatnment, or
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rehabilitative services provided in a health care facility,

i ncluding the foll ow ng: radiol ogy and di agnostic inmagi ng, such
as magneti c resonance i nmagi ng and positron em ssion tonography;
radi ati on therapy; phlebotony; electrocardi ogram and

el ectroencephal ography; and | aboratory nedi cal services.

"Departnment.” The Departnent of Labor and Industry of the
Conmonweal t h.

"Enpl oyee.” An individual enployed by a health care facility
or by the Commonwealth or a political subdivision or
instrunmentality of the Commonweal th who is involved in direct
patient care activities or clinical care services and who
receives an hourly wage or is classified as a nonsupervisory
enpl oyee for collective bargai ning purposes. The term i ncl udes
an i ndividual enployed through a personnel agency that contracts
with a health care facility to provide personnel. The term does
not include a physician; physician assistant; dentist; or worker
i nvol ved in environnmental services, clerical, maintenance, food
service or other job classification not involved in direct
patient care and clinical care services.

"Health care facility.” A facility which provides clinically
rel ated health services, regardl ess of whether the operation is
for profit or nonprofit and regardl ess of whether operation is
by the private sector or by State or |ocal governnent.

(1) The termincludes all of the follow ng:

(i) A general or special hospital, a psychiatric
hospital, a rehabilitation hospital, a hospice, an
anbul atory surgical facility, a long-term care nursing
facility, a cancer treatnment center using radiation
t herapy on an anbul atory basis and an inpatient drug and

al cohol treatnment facility.
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1 (1i) Afacility which provides clinically rel ated

2 heal th services and which is operated by the Depart nent

3 of Corrections, the Departnent of Health, the Departnent
4 of Mlitary and Veterans Affairs or the Departnent of

5 Public Welfare.

6 (ti1) A nental retardation facility operated by the
7 Departnment of Public Welfare.

8 (2) The term does not include any of the foll ow ng:

9 (1) An office used primarily for the private or

10 group practice by a health care practitioner.

11 (i) Afacility providing treatnment solely on the
12 basis of prayer or spiritual neans in accordance with the
13 tenets of a church or a religious denom nation.

14 (tit) Afacility conducted by a religious

15 organi zation for the purpose of providing health care

16 services exclusively to clergy or other individuals in a
17 religious profession who are nenbers of the religious

18 denom nati on conducting the facility.

19 "On-call time."” Tinme spent by an enpl oyee who i s not
20 currently working on the prem ses of the place of enpl oynent but
21 who:
22 (1) is conpensated for availability; or
23 (2) as a condition of enploynent, has agreed to be
24 avai lable to return to the prem ses of the place of
25 enpl oyment on short notice if the need ari ses.
26 "Reasonabl e efforts.” Attenpts by a health care facility to:
27 (1) seek persons who volunteer to work extra time from
28 all available qualified staff who are working at the tinme of
29 t he unforeseeabl e energent circunstance;
30 (2) contact all qualified enpl oyees who have made
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t hensel ves available to work extra tine;

(3) seek the use of per diemstaff; or

(4) seek personnel froma contracted tenporary agency
when such staff is permtted by |aw or regul ation.

"Unf oreseeabl e energent circunstance.” Either of the
fol | ow ng:
(1) An unforeseeabl e declared national, State or
muni ci pal energency.
(2) A catastrophic event which is unpredictable or
unavoi dabl e and which substantially affects or increases the
need for health care services.
The term does not include vacancies that arise as a result of
chronic short staffing.
Section 3. Prohibition of nmandatory overti ne.

(a) GCeneral rule.--Except as set forth in subsection (c),
all of the follow ng apply:

(1) A health care facility may not require an enpl oyee
to work in excess of an agreed to, predeterm ned and
regularly schedul ed daily work shift.

(2) This subsection shall not be construed to prevent an
enpl oyee fromvoluntarily accepting work in excess of these
limtations.

(3) This subsection shall not be construed:

(i) To prevent an enpl oyee from working an agreed
to, predeterm ned and regularly schedul ed daily work
shift that is greater than ei ght hours.

(ii) To preclude the hiring of part-time or per diem
enpl oyees by a health care facility.

(b) Retaliation prohibited.--The refusal of an enployee to

accept work in excess of the [imtations set forth in subsection
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(a) shall not be grounds for discrimnation, dismssal,
di scharge or any ot her enploynent decision adverse to the
enpl oyee.

(c) Exception.--The provisions of subsection (a) shall not
apply to any of the follow ng:

(1) On-call time. Nothing in this paragraph shall be
construed to permit a health care facility or enployer to use
on-call tinme as a substitute for mandatory overtine or a
means of circunventing the intent of this act.

(2) If an unforeseeabl e enmergent circunstance occurs
and:

(1) the assignment of additional hours is used as a
| ast resort;

(i1i) the health care facility or enpl oyer has
exhausted reasonable efforts to obtain other staffing;
and

(ti1) the health care facility or enployer provides
t he enpl oyee up to one hour to arrange for the care of
the enpl oyee's mnor child or elderly or disabled famly
menber .

(3) Wen an enployee is required to work overtine to
conplete a patient care procedure already in progress if the
absence of the enployee could have an adverse effect on the
patient.

(d) Of-duty tine.--An enployee who is required to work nore
than 12 consecutive hours per workday pursuant to subsection (c)
or who volunteers to work nmore than 12 consecutive hours shal
be entitled to at | east ten consecutive hours of off-duty tine
i medi ately after the worked overtine. An enpl oyee may

voluntarily waive the requirenments of this subsection.
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Section 4. Collective bargaining.

Not hing in this act shall prevent an enployer or health care
facility from providi ng enpl oyees nore protection from mandatory
overtinme than the m ni num established under this act.

Section 5. Regul ati ons.

The departnent shall, within 18 nonths of the effective date
of this section, promulgate regulations to inplenment this act.
Section 6. Penalties.

(a) Admnistrative fine.--The departnment nmay | evy an
adm nistrative fine on a health care facility or enployer that
violates this act or any regulation issued under this act. The
fine shall be not Iess than $100 nor greater than $1, 000 for
each viol ation.

(b) Adm nistrative order.--The departnent may order a health
care facility to take an action which the departnent deens
necessary to correct a violation of section 3.

(c) Admnistrative Agency Law.--This section is subject to 2
Pa.C.S. Ch. 5 Subch. A (relating to practice and procedure of
Commonweal t h agencies) and Ch. 7 Subch. A (relating to judicial
revi ew of Commonweal t h agency action).

Section 20. Effective date.
This act shall take effect as follows:
(1) The followi ng provisions shall take effect
i mredi atel y:
(1) Section 5.
(ii) This section.
(2) The renmainder of this act shall take effect in 90

days.
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