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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 555 %5

| NTRODUCED BY CEI ST, MARKOSEK, PERZEL, MCALL, CGERBER, BEAR
BENNI NGHOFF, BEYER, Bl ANCUCCI, BOYD, CALTAGQ RONE, CAPPELLI,
CARRCLL, CIVERA, COX, CURRY, DENLINGER, DePASQUALE, DERMODY,
FRANKEL, GALLOWAY, GERGELY, GRELL, HENNESSEY, KILLION, LEACH
MARSI CO, R M LLER, MOYER, MJSTI O PAYNE, PICKETT, PYLE,
RAPP, REI CHLEY, ROEBUCK, ROHRER, RUBLEY, SAYLOR, SCHRODER
SI PTROTH, SONNEY, SWANGER AND TURZAI, MARCH 19, 2007

REFERRED TO COVM TTEE ON TRANSPORTATI ON, MARCH 19, 2007
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AN ACT
Amrending Title 74 (Transportation) of the Pennsyl vania
Consol i dated Statutes, establishing public-private
transportation partnerships; conferring powers and duties on
t he Pennsyl vania Public Utility Conm ssion, the State
Transportati on Comm ssion and the Departnent of
Transportation; and establishing the Public-Private
Transportation Partnership Fund.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 74 of the Pennsyl vania Consol i dat ed

Statutes is anended by adding a part to read:

91. Prelimnary Provisions

92. Public-Private Transportati on Partnerships

CHAPTER 91

PRELI M NARY PROVI SI ONS




1 Sec.

2 9101. Scope of part.

3 9102. Declaration of policy.

4 9103. Construction of part.

5 8§ 9101. Scope of part.

6 This part relates to public-private transportation

7 partnerships.

8 8 9102. Declaration of policy.

9 (a) Legislative findings.--The General Assenbly finds and
10 declares as follows:

11 (1) There exists a public need for the tinely

12 devel opnent _and operation of transportation facilities within
13 this Commonweal th which address the needs of Commobnweal t h,
14 regional or local transportation by inproving safety,

15 reduci ng congestion, abating environnental pollution,

16 advanci ng energy efficiency or _conservation, inproving

17 honel and security and increasing capacity or enhancing

18 econom c_efficiency.

19 (2) This public need may not be wholly satisfied through
20 the use of currently existing nethods of financing and
21 procurenent in which transportation facilities are devel oped
22 or _oper at ed.
23 (3) Authorizing private entities to devel op and operate
24 transportation facilities may result in the availability of
25 these transportation facilities to the public in a nore
26 tinmely, nore efficient or less costly fashion, thereby
27 serving the public safety and welfare.
28 (b) Intent.--1t is the intent of this part:
29 (1) to encourage investnent in this Commonweal th by
30 private entities to assist in the devel opnent and operation
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of transportation facilities; and

(2) to acconplish the goal under paraqgraph (1), to

provide public entities and private entities with the

greatest possible flexibility in contracting with each other

for the provision of the public services which are the

subject of this title.

8 9103. Construction of part.

(a) Liberal construction.--This part shall be liberally

construed in conformty with and to acconpli sh secti on 9102

(relating to declarati on of policy).

(b) Sole authority.--This part provides public-private

transportati on partnership opportunities to public entities and

private entities and shall be construed as the sole statutory

authority enabling a public entity to participate with a private

entity in a transportation-related contract, project or activity

governed by this part.

CHAPTER 92

PUBLI C- PRI VATE TRANSPORTATI ON PARTNERSHI PS

Sec.

9201. Definitions.

9202. Prerequi site for operation.

9203. Approval .

9204. Service contracts.

9205. Transfer and dedi cati on of public property.

9206. Powers, duties and liability of private entity.

9207. I nteri magreenent.

9208. Conpr ehensi ve agreenent.

9209. Multiple affected public entities.

9210. Federal, Conmpbnweal th and | ocal assi st ance.

9211. Fi nanci ng.
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9212. Materi al default; renedies.

9213. Em nent donmi n.

9214. Public utility crossings.

9215. Poli ce powers; violations of |aw

9216. Transfer of assets.

9217. Pr ocur enent.

9218. Public-Private Transportati on Partnershi p Fund.

§ 9201. Definitions.

Subj ect to additional definitions contained i n subsequent

provi sions of this part which are applicable to specific

provi sions of this part, the foll owi ng words and phrases when

used in this part shall have the neanings given to themin this

section unless the context clearly indicates otherw se:

"Affected jurisdiction." A county, city, borough,

i ncorporated town, township or local, reqgional or netropolitan

transportati on organi zati on:

(1) in which all or a portion of a qualifying

transportation facility is | ocated; or

(2) which is directly affected by the qualifying

transportation facility.

"Affected public entity." A public entity which owns a

proposed qualifying transportation facility or a qualifying

transportation facility, including, but not linited to:

(1) A netropolitan transportation authority under 74

Pa.C.S. Ch. 17 (relating to netropolitan transportation

aut horities).

(2) The Del aware River Port Authority.

(3) The Del aware River Joint Toll Bridge Conm ssion.

(4) A second class county port authority.

(5) The Pennsyl vani a Tur npi ke Conm SSi on.
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The term does not include a Conmmbnweal th agency unl ess

specifically enunerated in this definition.

"Commi ssion." The Pennsyl vania Public Utility Conm ssi on.

"Conpr ehensi ve agreenent." The conprehensi ve agr eenent

entered into between a private entity and the responsi bl e public

entity or the affected public entity under section 9208

(relating to conprehensi ve agreenent).

"Departnent."” The Departnent of Transportation of the

Commpnweal t h.

"Devel op." To plan, design, finance, |ease, install,

construct or expand.

"Devel opnent." Pl anni ng, desi gni ng, financing, |easinq,

installing, constructi ng or expandi ng.

"Fund." The Public-Private Transportati on Partnershi p Fund

established in section 9218 (relating to Public-Private

Transportati on Partnershi p Fund).

"H ghway." A way or place open to the use of the public for

pur poses of vehicle traffic.

"Interi magreenent." An agreenent, including a nenorandum of

under st andi ng or binding prelimnm nary agreenent, between a

private entity and the responsi ble public entity or the affected

public entity under section 9207 (relating to interi magreenent)

whi ch provides for conpl etion of studies and any ot her

activities to advance the devel opnent or operation of a

qual i fying transportation facility.

"Law enforcenent officer." An individual authorized by | aw

to make arrests for violations of | aw

"Material default." A default by a private entity in the

performance of its duties under section 9206 (relating to

powers, duties and liability of private entity) which:

20070H0555B0844 - 5 -



1 (1) jeopardizes adequate service to the public froma
2 qualifying transportation facility; and

3 (2) remnins unrenedied after the responsible public

4 entity or the affected public entity has provided notice to
5 the private entity and a reasonable cure period has el apsed.
6 "Multinodal transportation facility." A transportation

7 facility consisting of nultiple nodes of transportation.

8 "Operate."” To finance, maintain, inprove, equip, nodify,

9 repair, manage, run or_control functioning.

10 "Operation.” The act of financing, maintaining, inproving,
11 equipping, nodifying, repairing, managing, running or

12 controlling functioning.

13 "Private entity." Any individual, corporation, partnership,
14 limted liability conpany, linmted partnership, joint venture,
15 business trust, public utility, nonprofit corporation or other
16 business entity authorized to conduct business in this

17 Commonweal t h.

18 "Procurenent Code." The provisions of 62 Pa.C.S. Pt. |

19 (relating to Conmonweal th Procurenent Code).
20 "Public entity." The Commonweal th; any departnent, board,
21 conmission, authority or agency of the Commonweal th, whether or
22 not subject to the policy supervision and control of the
23 CGovernor; a political subdivision; and a local, regional or
24 netropolitan transportation authority. The term does not include
25 any court or other officer or agency of the unified judicial
26 systemor the General Assenbly and its officers and agenci es.
27 "Public utility." As defined in 66 Pa.C. S. 8§ 102 (relating
28 to definitions).
29 "Qualifying transportation facility." A transportation

30 facility devel oped or operated by a private entity under this
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part. The termincludes a nultinodal transportation facility.

"Responsi ble public entity." The Departnent of

Transportati on of the Commobnweal t h.

"Revenue." Mbney generated fromor received in support of

t he devel opnent or operation of a qualifying transportation

facility. The termincludes: incone; earnings; user fees; |ease

paynents; all ocations; Federal, Commonweal th and political

subdi vi si on appropri ati ons; proceeds of bonds or notes; equity

i nvest nents; service paynents; Federal grants; and noney froma

Federal agency or instrunentality.

"Service contract." A contract entered i nto between a public

entity and a private entity under section 9204 (relating to

service contracts).

"Service paynents." Paynents to a private entity pursuant to

a service contract.

"Transportati on conm ssion." The State Transportati on

Conmmi ssion created in section 468 of the act of April 9, 1929

(P.L.177, No.175), known as The Adm ni strati ve Code of 1929.

"Transportation facility." Any hi ghway, bridge, tunnel,

overpass, ferry, airport, nmass transportation facility, vehicle

parking facility, port facility, railroad, guideway, street

railway or simlar facility used for the transportati on of

persons or goods. The term

(1) I ncludes:

(i) A substantial enhancenent, an inprovenent or an

increase in capacity nade to a facility listed in this

definition.

(ii) Any building, structure, parking area,

appurtenance and other property needed to operate a

facility listed in this definition.
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(iii) A substantial enhancenent, an inprovenent or

an increase in capacity to a facility excl uded under

par agr aph (2).

(2) Does not include a facility listed in this

definition:

(i) which is available for use by the public on the

effective date of this definition; and

(ii) for the use of which no toll, fee or charge is

i nposed on the public.

"Transportation organi zation." Any nass transportati on,

port, bridge, rail, reqgional planning or airport authority or

conmmi ssi on organi zed under the |l aws of this Commonweal th or

under an interstate conpact or otherw se enpowered to render,

contract for or assist in the rendering of transportati on

service or transportation planning in a limted area in this

Commpnweal th, even though it may al so render or assist in

rendering transportati on service or transportation planning in

adj acent states.

"User fees." Rates, tolls, fees or other charges inposed by

a private entity for use of all or a portion of a qualifying

transportation facility pursuant to an interi maqgreenent or a

conpr ehensi ve aqgreenent.

"Vehicle." A conveyance in or on which persons or property

may be carri ed.

8§ 9202. Prerequi site for operation.

A private entity seeking authorization under this part to

devel op or operate a transportation facility nust obtain witten

approval fromthe responsi ble public entity and the affected

public entity or witten approval fromthe responsi bl e public

entity and deenmed approval fromthe affected public entity under
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section 9203 (relating to approval). A private entity nay

initiate the approval process by requesti ng approval under

section 9203(a), or the responsible public entity, on its own

initiative or jointly with the affected public entity, nmay

request proposals under section 9203(b).

8 9203. Approval

(a) Subni ssion of proposals by private entities.--The

followi ng shall apply to the subm ssion of proposals by private

entities:

(1) A private entity nay subnmt a proposal to the

responsi bl e public entity for approval to devel op or operate

a transportation facility. The proposal shall be acconpani ed

by the following material and informati on unl ess wai ved by

the responsi ble public entity as provided in requl ati ons

adopt ed under subsection (f):

(i) A topographic map of 1:2,000 or other

appropriate scale indicating the | ocati on of the

transportation facility or facilities.

(ii) A description of the transportation facility or

facilities, including the conceptual design of the

facility and all proposed interconnecti ons with other

transportation facilities.

(iii) The proposed date for devel opnent or operation

of the transportation facility along with an esti nate of

the life cycle cost of the transportation facility as

(iv) A statenent setting forth the method by which

the private entity proposes to secure any real, personal

or m xed property interests required for the

transportation facility.
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(v) Information relating to the current

transportati on plans of each affected jurisdiction.

(vi) Alist of all permts and approvals required

for devel opi ng or operating i nprovenents to the

transportation facility from Federal, Commobnwealth or

| ocal agencies and a projected schedule for obtaining the

pernmts and approval s.

(vii) Alist of public utility, railroad and cabl e

tel evision provider facilities that will be crossed by

the transportation facility and a statenent of the pl ans

of the private entity to acconmopdate the crossings.

(viii) A statenent setting forth the private

entity's general plans for devel opi ng or operating the

transportation facility, including identification of

revenue or proposed debt or equity investnent proposed by

the private entity.

(i Xx) The nanes and addresses of the persons who nay

be contacted for further informati on concerni ng the

(x) Information on how the private entity's proposal

wi || address the needs of Commpbnweal th, regi onal or | ocal

transportati on by i nprovi ng safety, reduci ng congesti on,

abati ng environnmental pollution, advanci ng ener gy

efficiency or conservati on, inproving honel and security,

i ncreasi ng capacity or enhanci ng econonic efficiency.

(xi) A sunmmary of the proposal.

(xii) Additional material and informati on as nay

reasonably be requested under regul ati ons pronul gat ed

under subsection (f).

(2) Wthin five days foll owi ng recei pt of a proposal,

20070H0555B0844 - 10 -



1 the responsible public entity shall provide a copy of the

2 proposal to the transportation conm ssion. Wthin 45 days

3 follow ng receipt of a proposal, the transportation

4 conmi ssion may submit its comments on the proposal to the

5 responsi ble public entity, which shall provide a copy of the
6 conmi ssion's comments to the affected public entity and to

7 each affected jurisdiction.

8 (3) The followi ng shall apply:

9 (i) The responsible public entity shall determne if
10 t he proposal includes an affected public entity and

11 shall, within five days follow ng receipt of the

12 proposal, provide each affected public entity with a copy
13 of the sunmary subnmitted by the private entity, together
14 with a witten request for the affected public entity's
15 conments and recommendati ons on the proposal.

16 (ii) The affected public entity's conmments shal

17 i nclude whether the proposed qualifying transportation
18 facility will address the needs of Commonweal th, regional
19 or local transportation by inproving safety, reducing
20 congestion, abating environnental pollution, advancing
21 enerqy efficiency or conservation, inproving honel and
22 security, increasing capacity or enhancing econonic
23 efficiency. The conmments and recommendati ons of the
24 affected public entity shall utilize the criteria
25 provided in subsection (d) and any additional criteria
26 specified in requl ations pronul gated under subsection (f)
27 and shall be subnmitted to the responsible public entity
28 and the transportation conm ssion within 45 days
29 followi ng receipt of the responsible public entity's
30 request for comments and recommendati ons.
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(iii) |If the affected public entity fails to provide

its comments and recommendati ons to the responsi bl e

public entity within the 45-day period specified in this

par agraph or if there are nultiple affected public

entities, the affected public entity shall be deened to

have approved the proposal and, if the responsi ble public

entity approves the proposal, shall cooperate fully in

the conpl eti on, execution and i npl enentati on of any

i nteri magreenent or conprehensive agreenent related to

t he proposal .

(4) The followi ng shall apply:

(i) Wthin 10 days follow ng recei pt of a proposal,

the responsi ble public entity shall provide a copy of the

sunmary submtted by the private entity, together with a

witten notification of recei pt of the proposal, to each

affected jurisdiction. As part of its witten

notification, the responsible public entity shal

identify each affected public entity and shall request

that comments on the proposal be submtted by each

affected jurisdiction. Wthin 30 days foll owi ng recei pt

of a request fromthe responsi ble public entity, each

affected jurisdiction shall submt its conmments to the

responsi bl e public entity, each affected public entity

and the transportati on conmn SSi on.

(ii) The affected jurisdiction's comments shal

i ncl ude whet her the proposed qualifying transportati on

facility will address the needs of Conmmobnweal th, regqi onal

or local transportation by inproving safety, reducing

congesti on, abati ng environnental pollution, advanci ng

enerqy efficiency or conservation, inproving honel and

20070H0555B0844 - 12 -



1 security, increasing capacity or enhancing econonic

2 efficiency.

3 (5) A witten approval or rejection of the proposal

4 shal |l be submitted by the responsible public entity to the

5 private entity within 30 days following the end of all review
6 peri ods provi ded under paragraphs (2), (3) and (4).

7 (6) The follow ng shall apply:

8 (i) If the responsible public entity approves the

9 private entity's proposal, the responsible public entity,
10 or the affected public entity and the responsible public
11 entity, jointly, may issue a request for proposals under
12 section 9217 (relating to procurenent) fromother private
13 entities for the devel opnent or operation of the

14 transportation facility. The request for proposals shal
15 include a requirenent that a summary of the response be
16 subnmitted.

17 (ii) Wthin five days following receipt of a

18 response to a request for proposals, the responsible

19 public entity shall submt the sunmmary of the response to
20 the transportation conm ssion and to each affected
21 jurisdiction, which shall have 15 days foll ow ng receipt
22 of the sunmary within which to provide comments to the
23 responsi ble public entity and the affected public entity.
24 (iii) Wthin 30 days follow ng the expiration of the
25 transportati on conm ssion and affected jurisdiction
26 review period, the responsible public entity shal
27 provide witten notification of its acceptance or
28 rejection of the initial proposal and each response to
29 the request for proposals to the private entity which
30 submitted the initial proposal, each private entity which

20070H0555B0844 - 13 -



1 responded to the request for proposals, the

2 transportation conm ssion, the affected public entity and
3 each affected jurisdiction.

4 (7) The responsible public entity and the affected

5 public entity may provide for paynent to a private entity

6 whose proposal or response to any subsequent request for

7 proposals is not approved of an anount as reinbursenent or

8 partial reinbursenent for costs incurred by the private

9 entity in preparing the proposal or response, and, in return
10 for this paynent, the private entity shall grant to the

11 responsi ble public entity and the affected public entity the
12 right to use all or any portion of the proposal or the

13 response, including the technol ogies, techniques, nethods,

14 processes and information contained in the project design.

15 (b) Issuance of request for proposals.--The follow ng shal
16 apply to issuance of request for proposals:

17 (1) The responsible public entity nmay, on its own

18 initiative or at the request of an affected public entity,

19 i ssue a request for proposals fromprivate entities for the
20 devel opnent _or operation of transportation facilities. An
21 affected public entity may only issue a request for proposals
22 fromprivate entities for the devel opnent or operation of
23 transportation facilities jointly with the responsible public
24 entity. The responsible public entity or the affected public
25 entity shall not charge a fee to cover the costs of
26 processing, review ng and evaluating responses received to a
27 request for proposals issued under this subsection.
28 (2) The follow ng shall apply:
29 (i) The responsible public entity shall, on the date
30 of issuance of a request for proposals, provide a copy of

20070H0555B0844 - 14 -
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the request for proposals to the transportati on

commi ssion and to each affected jurisdiction. As part of

the request for proposals, the responsible public entity

shall require a private entity subnmtting a response to

si mul taneously subnit a witten sunmary of its response

to the responsible public entity, to the affected public

entity, to the transportati on comm ssion and to each

affected jurisdiction identified in the request for

(ii) Wthin 30 days of receipt of a sunmary of a

response froma private entity, each affected

jurisdiction shall subnmit its witten conmments on the

response to the responsible public entity, the affected

public entity and the transportati on conm ssi on. Any

comments submtted by an affected jurisdiction nust

i nclude an indication of whether the affected

jurisdiction believes the proposed qualifying

transportation facility will address the needs of

Commpnweal th, regi onal or |ocal transportati on by

i mprovi ng safety, reduci ng congesti on, abating

envi ronnental pollution, advanci ng energy efficiency or

conservation, inmproving honel and security, increasing

capaci ty or enhanci ng econom c efficiency.

(iii) The transportati on conm ssion shall have 15

days followi ng the expiration of the 30-day affected

jurisdiction conment period provided in this paragraph

within which to subnmt witten conments on the response

to the responsible public entity and the affected public

(3) If a private entity's response i s not approved, the

20070H0555B0844 - 15 -



1 responsi ble public entity and the affected public entity nay
2 provide for paynent of an anmopunt as rei nbursenent or partial
3 rei nbursenent for costs incurred by the private entity in

4 preparing the response, and, in return for this paynent, the
5 private entity shall grant to the responsible public entity
6 and the affected public entity the right to use all or a

7 portion of the response, including the technol ogies,

8 t echni ques, nethods, processes and information contained in
9 t he project design.

10 (c) Private entity adverse interests.--The foll ow ng shal
11 apply:

12 (1) Except as provided in paragraph (2), a private

13 entity which subnmts a proposal or a response to a request
14 for proposals under subsection (a) or which subnmits a

15 response to a request for proposals under subsection (b) and
16 which is also a State advisor or a State consultant for the
17 responsi ble public entity or an affected public entity shal
18 not be deened to be in violation of the act of July 19, 1957
19 (P.L.1017, No.451), known as the State Adverse Interest Act,
20 while engaging in any of the followi ng activities:
21 (i) Preparing or subnmitting the proposal or response
22 to a request for proposals.
23 (ii) Participating in any activities with the
24 responsi ble public entity or the affected public entity
25 related to the proposal or response to request for

N
(o))
o
|—:
[©
o
@)
(7]
=
»

27 (iii) Negotiating and entering into any contract,
28 | ease, interimagreenent or conprehensive agreenent wth
29 the responsible public entity or the affected public

30 entity which results fromthe proposal or response to
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request for proposals.

(iv) Engaging in other actions taken in furtherance

of the purposes of this part.

(2) A private entity which subnmits a proposal or a

response to a request for proposals shall be prohibited from

provi di ng advice to the responsi ble public entity and the

affected public entity under subsection (d) on its proposal

or a request for proposals for which it has subnmtted a

(d) Criteria for review --The responsi ble public entity and

the affected public entity may grant approval of the devel opnent

or operation of the transportation facility as a qualifying

transportation facility if both the responsible public entity

and the affected public entity deternmine that it serves the

public purpose of this part. The responsible public entity and

the affected public entity may deternine that the devel opnent or

operation of the transportation facility as a qualifying

transportation facility serves such public purpose if all of the

foll ow ng appl v:

(1) There is a public need for the transportation

facility the private entity proposes to devel op or operate as

a qualifying transportation facility.

(2) The transportation facility and the proposed

i nterconnections with existing transportation facilities and

the private entity's plans for devel opnent or operati on of

the qualifying transportation facility are, in the opini on of

the responsi ble public entity and the affected public entity,

reasonabl e and will address the needs of Conmbnweal th,

regi onal or |local transportation by inproving safety,

reduci ng congesti on, addressi ng environnental concerns,

20070H0555B0844 - 17 -



1 advanci ng energy efficiency or _conservation, inproving

2 honel and security, increasing capacity or enhanci ng economc
3 efficiency.

4 (3) The estimated cost of the transportation facility is
5 reasonable in relation to sinmlar facilities.

6 (4) The private entity's plans will result in the tinely
7 devel opnent, operation or nore efficient operation of the

8 transportation facility.

9 (5) The private entity will agree to honor any existing
10 col l ective bargaining agreenent related to the qualifying

11 transportation facility for the termof the agreenent and

12 will conply with the act of August 15, 1961 (P.L.987,

13 No. 442), known as the Pennsylvania Prevailing Wage Act, with
14 regard to the devel opnent or operation of the qualifying

15 transportation facility. In evaluating a proposal or response
16 to a request for proposals, the responsible public entity and
17 the affected public entity may rely upon internal staff

18 reports prepared by personnel famliar with the operation of
19 simlar facilities or the advice of outside advisors or
20 consul tants having rel evant experience. The responsible
21 public entity and the affected public entity nmay request the
22 advi ce _and assistance of other public entities in the
23 performance of their duties under this part.
24 (e) Fees.--The following shall apply to fees:
25 (1) The responsible public entity may charge a
26 reasonable fee to cover the costs of processing, review ng
27 and evaluating a proposal submitted by a private entity or a
28 subsequent response to a request for proposals under
29 subsection (a), including reasonable attorney fees and fees
30 for financial and other necessary advisors or _consultants.
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The fee to be charged by the responsi ble public entity shal

i ncl ude a reasonabl e rei nbursenent for costs incurred by the

affected public entity for its review of a proposal or a

response to a request for proposals. The responsi bl e public

entity shall annually publish a notice in the Pennsyl vani a

Bulletin of the fee schedule for the revi ew of proposals and

responses to requests for proposals subnmtted by private

entities under subsection (a).

(2) Al fees coll ected under paragraph (1) shall be

retai ned by the responsible public entity and the affected

public entity and used as provi ded under paragraph (1) or for

ot her purposes pernitted under this part.

(3) No fee shall be inposed by the responsi bl e public

entity or any affected public entity for the cost of

processi ng, review ng and eval uati ng responses to any request

for proposals under subsection (b).

(f) Requlations.--The follow ng shall apply to regul ati ons:

(1) In order to facilitate the inpl enentati on of this

part and to provide one uni form procedure for subm ssi on and

revi ew of proposals subnmtted, issuance of a request for

proposal s and subm ssi on and revi ew of responses to a request

for proposals under subsection (a) and responses to requests

for proposals under subsection (b), the responsi ble public

entity shall pronul gate requl ati ons that i nclude all of the

(i) A specific schedule for review of proposals or

responses to requests for proposals by the responsible

public entity and the affected public entity.

(ii) A process for alteration of that schedul e by

the responsi ble public entity and the affected public
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entity if changes are necessary because of the scope or

conpl exity of proposals or responses received.

(iii) The process for recei pt and revi ew of

conpeti ng proposals and responses to requests for

(iv) The type and anount of information that is

necessary for adequate revi ew of proposals or responses

to requests for proposals in each stage of review

(v) A prioritized docunentation, review and

sel ection process for qualifying transportati on

facilities that have approved or pendi ng Federal and

Commpnweal th cl earances, have secured significant right-

of -way, have previously been all ocated significant

Federal or Conmmpbnweal th fundi ng or exhibit other

ci rcunstances that could reasonably reduce the anount of

tine to devel op or operate the qualifying transportation

facility in accordance with the purpose of this part.

(vi) Action to be taken to protect confidential and

proprietary informati on required under subsection (i).

(vii) Any other provisions which are required under

this part or which the responsi ble public entity

deterni nes are necessary for inplenentation of this part.

(2) Wthin 120 days following the effective date of this

subsection, the responsi ble public entity shall publish draft

interimreqgulations in the Pennsyl vania Bulletin for coment.

The draft interimreqgqul ati ons shall have a 60-day public

comment period. Wthin 90 days followi ng the cl ose of the

public conment period on the draft interimreqgul ati ons, the

responsi bl e public entity shall publish final interim

requl ations in the Pennsylvania Bulletin inplenenting this
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part. The draft interimreqgulations and the final interim

requl ati ons shall not be subject to section 201 of the act of

July 31, 1968 (P.L. 769, No.240), referred to as the

Commpnweal th Docunents Law, nor to revi ew or approval under

the act of June 25, 1982 (P.L.633, No.181), known as the

Regul atory Review Act. The final interimrequl ati ons shal

expire on the earlier of the foll ow ng:

(i) Two years after their publication in the

Pennsyl vani a Bul |l eti n.

(ii) The publication of final regul ati ons pursuant

to the Commonweal th Docunents Law and the Requl atory

Revi ew Act.

(g) Requirenent for interimagreenment or conprehensive

agreenent . --The approval of the responsi ble public entity and

the affected public entity shall be subject to the private

entity's entering into an interi magreenent or a conprehensive

agreenent with the responsi ble public entity and the affected

public entity.

(h) Date for begi nning construction or inprovenents.--1In

connection with approval of the devel opnent or operati on of the

transportation facility as a qualifying transportation facility,

the responsi ble public entity and the affected public entity

shall establish a date for the beqgi nning of constructi on of or

i mprovenents to the qualifying transportation facility. The

responsi bl e public entity and the affected public entity nay

extend this date.

(i) Confidential and proprietary information.--The foll ow ng

shal | appl vy:

(1) In the requl ati ons pronul gated under subsection (f),

the responsi ble public entity shall specify appropriate
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1 action to be taken by the responsible public entity, the

2 affected public entity, the affected jurisdiction and the

3 transportati on conm ssion to protect confidential and

4 proprietary information provided by the private entity.

5 (2) A proposal or a response to a request for proposals
6 submitted by a private entity under subsection (a), a

7 response subnmtted by a private entity to a request for

8 proposal s under subsection (b) and the summary of the

9 proposal or response shall be confidential and, until a

10 conpr ehensi ve _agreenent under section 9208 (relating to

11 conprehensi ve agreenent) is entered into by the private

12 entity and the responsible public entity or the affected

13 public entity, the proposal, the response and the sunmary

14 shall not be subject to disclosure under the act of June 21,
15 1957 (P.L.390, No.212), referred to as the Ri ght-to-Know Law,
16 or _any other act. Upon the execution of a conprehensive

17 agreenent under section 9208, information contained in the
18 proposal, the response and the sunmary shall be considered to
19 be a public record for purposes of disclosure under the
20 Ri ght -t o- Know Law.
21 (j) Federal credit assistance.--The responsible public
22 entity and the affected public entity may also apply for,
23 execute or endorse applications subnitted by private entities to
24 obtain Federal credit assistance for qualifying transportation
25 facilities devel oped or operated under this part.
26 (k) Taxes.--All of the follow ng shall apply:
27 (1) Revenue received by a private entity and all user
28 fees shall continue to be subject to any tax, and to future
29 increases in the rate of any tax, which was inposed by a
30 political subdivision prior to the effective date of this
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subsecti on and whi ch was ot herwi se applicable to the revenue

and user fees.

(2) No new tax may be i nposed by a political subdivision

on the revenue received by a private entity or on user fees.

(1) Definitions.--As used in this section, the foll owi ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"State advisor." As defined in section 2 of the act of July

19, 1957 (P.L.1017, No.451), known as the State Adverse |nterest

Act .

"State consultant." As defined in section 2 of the act of

July 19, 1957 (P.L.1017, No.451), known as the State Adverse

I nterest Act.

§ 9204. Service contracts.

In addition to any authority otherwi se conferred by |aw, a

public entity may contract with a private entity for

transportati on services to be provided by a qualifying

transportation facility in exchange for service paynents and

ot her consideration as the public entity nmay deem appropri ate.

8 9205. Transfer and dedi cati on of public property.

(a) Powers.--Except for an ownership i nterest and subject to

the provisions of this part, a public entity may transfer a

real, personal or m xed property interest it has in a qualifying

transportation facility to a private entity for such

consideration as the public entity and the private entity nay

agree _upon.

(b)Y Consideration.--Consideration under subsection (a) nmay

i nclude the agreenent of the private entity to operate the

qual i fying transportation facility.

(c) Interests.--Except for an ownership interest, the real
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personal or m xed property interests that the public entity nay

transfer to the private entity under this section nmay incl ude

|i censes, | easehol ds, franchi ses, easenents or any other right

or interest in the qualifying transportation facility which the

public entity deens appropri ate.

(d) Additional property.--Subject to the provisions of this

part, the private entity nay acquire, construct and purchase

addi ti onal real, personal and m xed property and incorporate the

addi ti onal property into the qualifying transportation facility

i f, upon the incorporation, all ownership interests in the

property are transferred and dedicated to and vested in the

public entity, for such consideration as the public entity and

the private entity may agree, with the private entity retaining

the property interests other than an ownership i nterest.

(e) Definition.--As used in this section the term "ownership

interest" neans fee sinple title and reversionary interest in

the real property and simlar title and rights in the personal

and ni xed property constituting the qualifying transportation

8 9206. Powers, duties and liability of private entity.

(a) GCeneral powers.--A private entity shall have all power

allowed by | aw generally to a private entity having the sane

formof organi zation as the private entity and shall have the

power to devel op or operate the qualifying transportati on

facility, inpose user fees and enter into service contracts in

connection with the use of the qualifying transportati on

facility. No tolls or user fees nay be i nposed by the private

entity without the necessary Federal, Conmmonweal th or | ocal

approval s and as provided in the interi magreenent or the

conpr ehensi ve aqgreenent.
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(b)Y Right to | ease, use, devel op or operate qualifying

transportation facility.--A private entity may | ease or acquire

any other right to use or devel op or operate the qualifying

transportation facility. No interi magreenent, conprehensive

agreenent, | ease or contract involving real property of a

qual i fying transportation facility shall be subject to the

realty transfer tax i nposed under Article XI-C or Xl -D of the

act of March 4, 1971 (P.L.6, No.2), known as the Tax Ref orm Code

of 1971, or under the act of Decenber 31, 1965 (P.L. 1257,

No. 511), known as The Local Tax Enabling Act.

(c) Canals and wat erways. --Subject to applicable perm:¢t

requi renents, a private entity shall have the authority to cross

any canal or navi gabl e watercourse if the crossi ng does not

unr easonably interfere with then-current navi gati on and use of

t he wat er way.

(d) Operation of qualifying transportation facility.--In

operating the qualifying transportation facility, a private

entity may do all of the foll ow ng:

(1) WMake classifications according to reasonabl e

cateqgories for assessnent of user fees.

(2) WMake and enforce, with the consent of the

responsi bl e public entity or the affected public entity,

reasonable rules to the sane extent that the responsible

public entity or the affected public entity nmay nmake and

enforce rules with respect to a sinlar transportati on

(e) Duties.--The private entity shall do all of the

(1) Devel op or operate, in accordance with the

provi sions of the interi magreenent or the conprehensive
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agreenent, the qualifying transportation facility in a nanner

that neets the standards of the responsi ble public entity or

the affected public entity for simlar transportati on

facilities operated and mai ntai ned by the responsi bl e public

entity or the affected public entity.

(2) Keep the qualifying transportation facility open for

use by the nenbers of the public, in accordance with the

terns and conditions of the interimor conprehensive

agreenent, after its initial openi ng upon paynent of the

applicabl e user fees or service paynents. The qualifying

transportation facility may be tenporarily cl osed because of

energencies or, with the consent of the responsi ble public

entity or the affected public entity, to protect the safety

of the public or for reasonabl e constructi on or mai nt enance

pr ocedur es.

(3) WMaintain or provide by contract for the mai ntenance

of the qualifying transportation facility.

(4) Cooperate with the responsi ble public entity or the

affected public entity in establishing any i nterconnection

with the qualifying transportation facility reqguested by the

responsi bl e public entity or the affected public entity.

(5) Conply with the provisions of the interimor

conpr ehensi ve agreenent and any service contract.

(f) Liability.--1n recognition of the public benefit derived

froma private entity's devel opnent or operation of a qualifying

transportation facility, a private entity which devel ops or

operates a qualifying transportation facility shall not be

subject to civil liability that arises due to the injury or

death of an individual using the qualifying transportati on

facility, unless the injury or death results froman act or
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1 omission of the private entity constituting gross negligence,

2 recklessness or _intentional m sconduct.

3 8§ 9207. Interim agreenent.

4 (a) Provisions.--Prior to or in connection with the

5 negotiation of the conprehensive agreenent as provi ded under

6 section 9208 (relating to conprehensive agreenent), the

7 responsible public entity or the affected public entity nay

8 enter into an interimagreenent with a private entity proposing
9 the devel opnent or operation of the proposed qualifying

10 transportation facility. The interim agreenent shall require a
11 private entity, for the termof the interimagreenent, to

12 provide the responsible public entity or the affected public
13 entity with periodic reports and audits related to disclosure,
14 internal control and performance and financial accounting. The
15 periodic reports and audits shall be prepared by an independent
16 consulting or certified public accounting firm engaged by the
17 private entity and shall be nade avail able by the responsible
18 public entity or the affected public entity for public

19 inspection and copying under the act of June 21, 1957 (P.L. 390,
20 No.212), referred to as the Right-to-Know Law. The interim
21 agreenent may provide for all of the follow ng:
22 (1) Permtting the private entity to conmence activities
23 for which it nmay be conpensated relating to the proposed
24 qualifying transportation facility, including project
25 pl anni ng and devel opnent, advance right-of-way acquisition,
26 design _and engi neering, environnental analysis and
27 mtigation, survey, conducting transportation and revenue
28 studi es and ascertaining the availability of financing for
29 t he proposed qualifying transportation facility or
30 facilities.
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(2) Establishing the process and ti mng of the

negoti ati on of the conprehensi ve agreenent.

(3) Containing any other provisions related to any

aspect of the devel opnent or operation of a qualifying

transportation facility that the parti es nmay deem

appropri at e.

(b)Y Miltiple private entities.--Notwi thstandi ng any ot her

provision of this part, the responsi ble public entity or the

affected public entity may enter into an interi magreenent with

multiple private entities if the responsi ble public entity or

the affected public entity determines in witing that it is in

the public interest to do so. The witten deterni nati on nay not

take effect until a copy is provided to the transportation

commi ssion and is published as a notice in the Pennsyl vani a

Bul l etin.

8 9208. Conprehensi ve agreenent.

(a) Provisions.--Prior to devel opi ng or operating the

qual i fying transportation facility, a private entity shall enter

into a conprehensi ve agreenent with the responsi bl e public

entity or the affected public entity. The conprehensive

agreenent shall, as appropriate, provide for all of the

(1) Delivery of perfornmance and paynent bonds in

connection with the devel opnent or operation of the

qual i fying transportation facility, in the forns and anpunts

sati sfactory to the responsi ble public entity or the affected

public entity.

(2) Review of plans for the devel opnment or operation of

the qualifying transportation facility by the responsi bl e

public entity or the affected public entity and approval by
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the responsi ble public entity or the affected public entity

if the plans conformto standards acceptable to the

responsi bl e public entity or the affected public entity.

(3) Periodic inspection of constructi on of or

i mprovenents to the qualifying transportation facility by the

responsi ble public entity or the affected public entity to

ensure that they conformto the standards acceptable to the

responsi bl e public entity or the affected public entity.

(4) WNMaintenance of a policy of public liability

i nsurance, copies of which shall be filed with the

responsi bl e public entity or the affected public entity,

acconpani ed by proofs of coverage, or self-insurance, each in

f orm and anmount sati sfactory to the responsi ble public entity

or the affected public entity and reasonably sufficient to

i nsure coverage of tort liability to the public and enpl oyees

and to enabl e the conti nued operati on of the qualifying

transportation facility.

(5) Periodic nonitoring of the mai ntenance practices of

the private entity by the responsible public entity or the

affected public entity and the taki ng of actions as the

responsi ble public entity or the affected public entity finds

appropriate to ensure that the qualifying transportati on

facility is properly nmintained.

(6) Reinbursenent to be paid to the responsi bl e public

entity or the affected public entity for services provi ded by

the responsi ble public entity or the affected public entity.

(7)) Filing of appropriate financial statenents in a form

acceptable to the responsible public entity or the affected

public entity on a periodi c basis.

(8) Conpensation to the private entity, which nmay
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i ncl ude one or a conbi nati on of a reasonabl e devel opnent f ee,

a reasonable maxinmumrate of return on i nvest ment or

rei nbursenent of devel opnent expenses in the event of

term nation for conveni ence by the responsi ble public entity

or the affected public entity, as aqreed upon between the

responsi bl e public entity or the affected public entity and

the private entity.

(9) The date of ternmination of the private entity's

authority and duties under this part and transfer to the

responsi bl e public entity or the affected public entity.

(10) C@uaranteed cost and conpl eti on guar ant ees rel at ed

to the devel opnent or operation of the qualifying

transportation facility and paynent of damages for failure to

meet the conpl eti on guar ant ee.

(11) Subnission, on at | east an annual basis, by the

private entity to the responsi ble public entity or the

affected public entity of reports and audits related to

di scl osure, internal control and perfornmance and fi nanci al

accounting. The reports and audits shall be prepared by an

i ndependent consulting or certified public accounting firm

engaged by the private entity and shall be nmade avail abl e by

the responsi ble public entity or the affected public entity

for public inspection and copyi ng under the act of June 21,

1957 (P.L.390, No.212), referred to as the R ght-to-Know Law.

(b)Y User fees.--The follow ng shall apply:

(1) The conprehensi ve agreenent shall provide for user

fees as may be established by agreenent of the parties.

(2) User fees shall be set at a |l evel that takes into

account | ease paynents, service paynents and conpensati on to

the private entity or as specified in the conprehensive
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(3) A copy of any service contract shall be filed with

the responsi ble public entity or the affected public entity.

(4) A schedule of the current user fees shall be

provided by the private entity to the responsi bl e public

entity, the affected public entity and each affected

jurisdiction when initially i nposed and whenever changed and

shall be made avail able by the private entity to any nenber

© o0 N oo o A~ wWw N P

of the public on request.

10 (5) In negotiating user fees under this section, the
11 parties shall establish fees that are the sane for persons
12 using the qualifying transportation facility under |ike

13 conditions, except as required by agreenent between the

14 parties to preserve capacity and prevent congestion on the
15 qualifying transportation facility.

16 (6) The execution of the conprehensive agreenent or any
17 amendnent to the conprehensive agreenent shall constitute
18 concl usive evidence that the user fees provided in the

19 conpr ehensi ve agreenent conply with this part.

20 (7) User fees established in the conprehensive agreenent
21 as_a source of revenue nay be in addition to or in |lieu of
22 servi ce paynents.

23 (c) Gants and |loans.--1n the conprehensive agreenent, the
24 responsible public entity or the affected public entity nmay

25 agree to nake grants or loans to the private entity for the

26 devel opnent or operation of the qualifying transportation

27 facility fromanounts received fromthe Federal CGovernnent or
28 any of its agencies or instrunentalities.

29 (d) Additional provisions.--The follow ng shall apply:

30 (1) The conprehensive agreenent shall incorporate the
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1 duties of the private entity under this part and nmay contain
2 other terns and conditions as the responsible public entity
3 or the affected public entity deternm nes serve the public

4 purpose of this part.

5 (2) The conprehensive agreenent nay contain provisions
6 under which the responsible public entity or the affected

7 public entity agrees to provide notice of default and cure

8 rights for the benefit of the private entity and the persons
9 specified in the conprehensive agreenent as providing

10 financing for the qualifying transportation facility.

11 (3) The conprehensive agreenent nmay contain other | awf ul
12 terns _and conditions to which the private entity and the

13 responsi ble public entity or the affected public entity

14 nutual |y agree, including provisions regardi ng unavoi dabl e
15 del ays or provisions providing for a |loan of public funds for
16 t he devel opnent or operation of one or nore qualifying

17 transportation facilities.

18 (e) Excess earnings.--The conprehensive agreenent shal

19 provide for the distribution of any earnings in excess of the
20 maximumrate of return as neqgotiated in the conprehensive
21 agreenent. Excess earnings nay be distributed to the fund
22 established under section 9218 (relating to Public-Private
23 Transportation Partnership Fund) or to the private entity for
24 debt reduction.
25 (f) Amendnent.--Any changes in the terns of the
26 conprehensive agreenent as nmay be agreed upon by the parties
27 shall be added to the conprehensive agreenent by witten

28 anendnent.

29 (g) Miltiple private entities.--Notwi thstandi ng any ot her

30 provision of this part, the responsible public entity or the
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affected public entity nmay enter into a conprehensi ve aqgreenent

with multiple private entities if the responsible public entity

or the affected public entity deternmines in witing that it is

in the public interest to do so. The witten determ nati on nay

not take effect until a copy is provided to the transportati on

commi ssion and is published as a notice in the Pennsyl vani a

Bul l etin.

(h) Phased devel opnent and operati on. --The conpr ehensi ve

agreenent may provide for the devel opnent or operati on of phases

or segnents of the qualifying transportation facility.

8 9209. Multiple affected public entities.

(a) Private entity proposals.--If a private entity subnits a

proposal pursuant to section 9203(a) (relating to approval) to

devel op or operate a qualifying transportation facility that may

requi re approval by the responsible public entity and nore than

one affected public entity, representati ves of each of the

affected public entities shall convene and determ ne whi ch

affected public entity shall serve as the coordi nati ng aff ected

public entity. The determ nation shall occur within ten days of

the receipt of the summary of the proposal by the respective

affected public entities. If the affected public entiti es cannot

reach aqgreenent on which affected public entity will serve as

the coordinating affected public entity within the allotted ten-

day period, the responsible public entity shall desi gnate one of

the affected public entities to serve as the coordi nati ng

affected public entity.

(b) Comments and review. --The coordi nati ng affected public

entity shall be subject to the requirenents of section

9203(a)(3) for conpletion of its review and subm ssion of its

comments and reconmmendati ons, except that the coordi nati ng
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affected public entity may submt a witten request to the

responsi bl e public entity requesti ng approval of an extensi on of

up to 20 days for conpletion of its review and subm ssion of its

reconmendations. |If the coordinating affected public entity

fails to provide its comments and reconmendati ons to the

responsi ble public entity within the 45-day period specified in

section 9203(a)(3) or any extension of that period granted by

the responsi ble public entity, all affected public entities on

whose behalf the coordinating affected public entity was

desi gnated to act shall be deenmed to have approved the proposal

and, if the responsible public entity approves the proposal,

shall cooperate fully in conpletion, executi on and

i npl enentation of any i nteri m agreenent or conprehensive

agreenent related to the proposal.

(c) Request for proposals.--If a request for proposals is

i ssued pursuant to section 9203(b) and the i ssuance i ncl udes

nore than one affected public entity, the responsi bl e public

entity shall request that representati ves of each of the

affected public entities convene and determ ne which affected

public entity shall serve as the coordi nati ng affected public

entity. The determ nati on of which affected public entity shal

serve as the coordinating affected public entity shall be nade

prior to i ssuance of a request for proposals. If the affected

public entities cannot reach agreenent on the desi gnati on of a

coordi nating affected public entity within ten days of receipt

of a witten request fromthe responsible public entity to

convene and nmake a desi gnation, the responsi ble public entity

shal | desi gnate one of the affected public entities to serve as

the coordinating affected public entity.

(d) Action follow ng determ nation.--Once a determ nati on

20070H0555B0844 - 34 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

has been nade in accordance wi th subsection (a), (b) or (c), the

responsi ble public entity, the coordi nati ng affected public

entity and the private entity shall proceed in accordance w th

8§ 9210. Federal, Conmpbnweal th and | ocal assi st ance.

(a) Obtaining assi stance.--The responsi ble public entity and

the affected public entity may take any action to obtain

Federal, Conmpbnweal th or | ocal assistance for a qualifying

transportation facility that serves the public purpose of this

part and nay enter into any contracts required to receive

Federal assi stance. Funds received fromthe Conmpbnweal t h, other

than grant or | oan funds provi ded pursuant to statute, or from

the Federal Governnent or a Federal agency or instrunentality

shal|l be subject to appropriation by the General Assenbly. The

responsi bl e public entity and the affected public entity nay

deternmine that it serves the public purpose of this part for al

or any portion of the costs of a qualifying transportati on

facility to be paid, directly or indirectly, fromthe proceeds

of a grant or | oan nade by the Federal, Commonwealth or | ocal

governnent or a governnent agency or instrunentality.

(b) Use of grants and | oans.--The responsi ble public entity

and the affected public entity may agree to make grants or | oans

for the devel opnent or operation of the qualifying

transportation facility from anounts recei ved fromthe Federal,

Commpnweal th or | ocal governnent or a gover nnhent agency or

instrunentality.

(c) Pledge of Commonwealth full faith and credit.--Nothing

in this part or in an interimor conprehensi ve agreenent entered

into pursuant to this part shall be deened to enlarge, dim nish

or affect the authority ot herw se possessed by the responsible
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public entity and the affected public entity to take acti on that

woul d i npact the debt capacity of the Commonweal th or the

affected jurisdictions, except that in no event shall any debt

financing for a qualifying transportation facility pl edge the

full faith and credit of the Commonweal th for the paynent of

debt and that any debt incurred for financing of a qualifying

transportation facility shall be payable solely fromone or a

conbi nati on of:

(1) revenue for the qualifying transportation facility;

(2) a pledge of, security interest in or lien on grants,

| oans or other funds received by or provided by the private

entity, the affected public entity or an affected

jurisdiction; or

(3) a pledge of, security interest in or lien on real,

personal or ni xed property owned by the private entity.

8§ 9211. Fi nanci ng.

(a) GCeneral rule.--Except as provided in section 9210(c)

(relating to Federal, Conmmpbnweal th and | ocal assi stance), any

financing of a qualifying transportation facility nay be in

anounts and upon terns and conditi ons as determ ned by the

parties to the interi mor conprehensi ve agreenent.

(b)Y Exception.--Wthout |limting the generality of

subsection (a), the private entity, the responsi ble public

entity, the affected public entity and an affected jurisdiction

may propose to utilize any and all noney that may be avail abl e

to themand may, to the full est extent permtted by applicable

| aw and subject to the linmtations of section 9210(c), issue

debt, equity or other securities or obligations, enter into

| eases and grant and | oan agreenents, access any desi gnated

transportati on trust funds, borrow or accept grants from any

20070H0555B0844 - 36 -



© o0 N oo o A~ wWw N P

N
= O

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Commpnweal th program and secure any financing with a pl edge of,

security interest in or lien on, any or all of the revenue from

the qualifying transportation facility, noney from any grants,

| oans or other funds received by or provided by the private

entity, the affected public entity or an affected jurisdiction,

and any real, personal or m xed property owned by the private

8§ 9212. Materi al default; renedies.

(a) Renedies.--Upon the occurrence and during the

continuation of nmaterial default, the responsi ble public entity

or the affected public entity may exerci se the foll ow ng

(1) The responsible public entity or the affected public

entity may elect to take over the qualifying transportati on

facility and shall succeed to all of the right, title and

interest in the qualifying transportation facility, subject

to liens on revenue previously granted by the private entity

to a person providing financing for the transportati on

(2) The responsible public entity or the affected public

entity may term nate the interi mor conprehensive aqgreenent

and exercise any other rights and renedi es which may be

available to it at law or in equity.

(3) The responsible public entity or the affected public

entity may make or cause to be nade any appropriate cl ai ns

under the performance or paynent bonds required by section

9208 (relating to conprehensi ve agreenent).

(b) Exercise of renedies.--If the responsible public entity

or the affected public entity elects to take over a qualifying

transportation facility under subsection (a), the responsible
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public entity or the affected public entity may devel op or

operate the qualifying transportation facility, inpose user fees

for the use of the facility and conply with service contracts as

if the responsible public entity or the affected public entity

were the private entity. Revenue subject to a |lien shall be

collected for the benefit of, and paid to, secured parties as

their interests nay appear and to the extent necessary to

satisfy the private entity's obligations to the secured parti es,

i ncl udi ng the nmai ntenance of reserves, and the |liens shall be

correspondi ngly reduced and, when paid off, rel eased. Before any

paynents to, or for the benefit of, secured parties, the

responsi ble public entity or the affected public entity nay use

revenue to pay current operation and nmai nt enance costs of the

qual i fying transportation facility or facilities, including

conpensation to the responsi ble public entity or the affected

public entity for its services in operating and nai ntai ni ng the

qual i fying transportation facility. Renmmi ni ng revenue after al

paynents for operati on and nmai nt enance of the qualifying

transportation facility and all paynents to or for the benefit

of secured parties shall be paid to the private entity, subject

to the negoti ated maxi numrate of return. The right to receive

t he paynent shall be consi dered just conpensati on for the

qual i fying transportation facility. The full faith and credit of

the Commonweal th shall not be pledged to secure any fi nanci ng of

the private entity by the election to take over the qualifying

transportation facility. Assunption of operation of the

qual i fying transportation facility shall not obligate the

responsi ble public entity or the affected public entity to pay

any obligation of the private entity from sources other than

revenue.
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§ 9213. Em nent donai n.

(a) Exercise of em nent domain.--At the request of the

private entity, the responsible public entity and the affected

public entity may exercise the right of em nent domain for the

pur pose of acquiring any | ands or estates or interests therein

to the extent pernmitted by | aws governi ng em nent donmin and to

the extent that the responsi ble public entity or the affected

public entity finds that the action serves the public purpose of

this part. Any anpunts to be paid in any such enm nent donmain

proceedi ng shall be paid by the private entity.

(b) Exercise against qualifying transportation facility.--

Except as provided in subsection (a), until the responsible

public entity or the affected public entity, after notice to the

private entity and the secured parties as nay appear in the

private entity's records and an opportunity for hearing, has

obtained a final declaratory judgnent that a material default

has occurred and is continuing, the power of en nent domai n nay

not be exerci sed agai nst a qualifying transportation facility.

(c) Exercise follow ng declaratory judgnent.--After the

entry of a final declaratory judgnent, the responsi ble public

entity or the affected public entity having the power of eni nent

domai n under the laws of this Commpbnweal th may exerci se the

power of eminent domain, in lieu of or at any tine after taking

over the qualifying transportation facility pursuant to section

9212(a)(1) (relating to material default; renedies), in order to

acquire the qualifying transportation facility or facilities.

Nothing in this part shall be construed to linit the exerci se of

the power of enmi nent domain by the responsi ble public entity or

the affected public entity agai nst a qualifying transportati on

facility after the entry of a final declaratory judgnent
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pur suant to subsection (b). Any person that has provi ded

financing for the qualifying transportation facility and the

private entity, to the extent of its capital investnent, nay

participate in the emi nent domain proceedings with the standi ng

of a property owner.

8§ 9214. Public utility crossings.

A private entity and each public utility, railroad and cabl e

t el evi sion provider whose facilities are to be crossed or

affected shall cooperate fully with each other in planni ng and

arrangi ng the manner of the crossing or rel ocati on of the

facilities. Any entity possessi ng the power of em nent dommin is

expressly granted authority to utilize such powers to the extent

permitted by | aws governing enm nent domain in connection with

the noving or relocation of facilities to be crossed by the

qual i fying transportation facility or that nust be relocated to

the extent that such noving or relocation is nade necessary or

desirabl e by construction of or inprovenents to the qualifying

transportation facility, which shall be construed to i ncl ude

construction of or inprovenents to tenporary facilities for the

pur pose of providing service during the period of construction

or inprovenent. |If the private entity and any public utility,

rail road and cable tel evision provider are unable to agree upon

a plan for a crossing or relocation, the conm SSsi on nay

deternine the manner in which the crossing or rel ocati on shal

be acconpli shed and shall determ ne any dananges due as a result

of the crossing or relocation. The conmmi ssi on may enpl oy expert

engi neers to exam ne the | ocation and plans for the crossi ng or

rel ocati on, hear objections, consider nodificati ons and nake

reconmendati ons to the conmi ssion, in which case the cost of the

expert shall be borne by the private entity. Any anmount to be
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1 paid for a crossing or for construction of, noving or relocating
2 facilities shall be paid by the private entity or any other

3 person who is contractually responsible to nake the paynent

4 under an interimor_ conprehensive agreenent or any other

5 contract, license or permt. The conm ssion shall nake a

6 determination within 90 days of notification by the private

7 entity that the qualifying transportation facility will cross

8 public utilities subject to the conmi ssion's jurisdiction.

9 § 9215. Police powers; violations of |aw

10 (a) Powers and jurisdiction.--Al law enforcenent officers
11 of the Commobnweal th and each affected jurisdiction shall have
12 the sane powers and jurisdiction within the limts of a

13 qualifying transportation facility as they have in their

14 respective areas of jurisdiction, and | aw enforcenent officers
15 shall have access to the qualifying transportation facility at
16 any tine for the purpose of exercising their | aw enforcenent

17 powers and jurisdiction. The grant of authority in this

18 subsection does not extend to the private offices, buildings,

19 garages and other inprovenents of the private entity to any
20 greater degree than the police power extends to any other
21 private buildings and inprovenents.
22 (b) Enforcenent of traffic laws.--To the extent the
23 qualifying transportation facility is a highway, bridge, tunnel,
24 overpass or simlar transportation facility for notor vehicles,
25 the traffic and notor vehicle laws of this Conmonwealth or, if
26 applicable, any local jurisdiction shall be the sane as those
27 applying to conduct on simlar transportation facilities in this
28 Commonwealth or the local jurisdiction. Punishnment for offenses
29 shall be as prescribed by Iaw for conduct occurring on simlar

30 transportation facilities in this Commonwealth or the | ocal
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jurisdiction.

(c) Paynent of costs.--A private entity shall be responsi bl e

for the payment of all costs associated with the provi si on of

| aw enforcenent services pursuant to subsections (a) and (b)

within the limts of a qualifying transportation facility.

(d) Inposition, collection and di sposition of fines.--Fines

i mposed by | aw enforcenent officers for violations occurring

within the limts of a qualifying transportation facility shal

be i nposed, collected, distributed and governed as ot herw se

provi ded by applicabl e | aw

§ 9216. Transfer of assets.

The responsi ble public entity or the affected public entity

shall term nate the private entity's authority and duti es under

this part on the date set forth in the interi mor conprehensive

agreenent. Upon ternmination, the authority and duties of the

private entity under this part shall cease, and all property,

real, personal and mixed, constituting the qualifying

transportation facility shall be transferred to the responsi bl e

public entity or the affected public entity, if any.

§ 9217. Procurenent.

(a) GCeneral rule.--The Procurenent Code shall not apply to

this part or to devel opnent, operati on, construction,

i mprovenent, alteration or mai ntenance of a qualifying

transportation facility by a private entity. Contracts shall be

awarded and i nteri m and conpr ehensi ve agreenents shall be

entered into through use of a conpetitive process or by private

negoti ati on as provided in requl ati ons pronul gated pursuant to

section 9203(f) (relating to approval). Responsi ble public

entities and affected public entities shall not be required to

sel ect the proposal with the | owest price offer or the hi ghest
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1 price offer, but nmay consider price as one factor in evaluating
2 the proposals received. O her factors that may be consi dered

3 include:

4 (1) proposed cost of the qualifying transportation

5 facility;

6 (2) general reputation, qualifications, industry

7 experience and financial capacity of the private entity;

8 (3) proposed design, operation and feasibility of the

9 qualifying transportation facility;

10 (4) eligibility of the qualifying transportation

11 facility for priority selection, review and docunentation

12 time lines under the regqulations pronul gated pursuant to

13 section 9203(f);

14 (5) local citizen and public entity conments;

15 (6) Dbenefits to the public;

16 (7) the private entity's conpliance with a mnority

17 busi ness enterprise participation plan or good faith effort
18 to conply with the goals of a plan;

19 (8) the private entity's plans to enploy | ocal
20 contractors and residents;
21 (9) the safety record of the private entity;
22 (10) the ability of the qualifying transportation
23 facility to address the needs of Commonweal th, regional or
24 | ocal transportation by inproving safety, reducing
25 congestion, abating environnental pollution, advancing energy
26 efficiency or conservation, inproving honeland security,
27 i ncreasing capacity or enhancing econom c efficiency; and
28 (11) other criteria that the responsible public entity
29 and the affected public entity deem appropri ate.
30 (b) Specific exenption.--1n no event shall a private entity,
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a responsi ble public entity or an affected public entity be

subject to requirenents of the act of May 1, 1913 (P. L. 155,

No. 104), referred to as the Separations Act, with regard to a

qual i fying transportation facility which is the subject of an

8§ 9218. Public-Private Transportati on Partnershi p Fund.

(a) Establishnent.--There is established within the State

Treasury a special fund to be known as the Public-Private

1
2
3
4
5 interimagreenent or a conprehensive agreenent.
6
7
8
9

Transportati on Partnership Fund for the purposes enunerated in

10 this section. Interest and i nvestnent earni ngs on noney in the

11 fund shall be retained in the fund. Mney in the fund shall be

12 wused for the purposes enunerated in subsection (c). Mney in the

13 fund shall not | apse and i s appropri ated upon approval of the

14 Covernor for the purposes enunerated in subsection (c).

15 (b)Y Deposits to fund.--Mney to be deposited in the fund

16 i ncl udes:

17 (1) excess earnings as provided in section 9208(e)

18 (relating to conprehensive agreenent);

19 (2) nonetary danmages received by the responsible public
20 entity and the affected public entity for failure by the

21 private entity to conply with the terns of an interim

22 agreenent _or _a conprehensi ve agreenent ;

23 (3) paynents nade to the responsible public entity and
24 the affected public entity fromany perfornmance or paynent
25 bond; and

26 (4) any other noney received by the responsible public
27 entity and the affected public entity and earmarked for

28 deposit into the fund pursuant to the terns of an interim
29 agreenent _or _a conprehensi ve agreenent.

30 (c) Authorized uses.--Mney in the fund shall be all ocated
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by majority vote of the transportati on conm ssi on and may, upon

al |l ocati on, be used:

(1) for nmmintenance, repair, construction,

reconstructi on and operation of transportation facilities

avai |l able for use by the public and for which no toll, fee or

other charge is i nposed for public use; or

(2) by an affected public entity for transportati on-

rel ated purposes under a witten agreenent with the

responsi bl e public entity as approved by npjority vote of the

transportati on conmn SSi on.

(d) Restrictions on transfers fromfund.--Mney in the fund

shall not be transferred to the General Fund or any ot her fund

or used for any purpose not specifically authorized in

subsection (c) unless the transfer or use is by statute approved

by a two-thirds vote of the General Assenbly.

Section 2. Al acts and parts of acts are repealed to the
extent they are inconsistent with the provisions of 74 Pa.C. S.
Pt. V.

Section 3. This act shall take effect as foll ows:

(1) The follow ng provisions shall take effect
i mredi atel y:
(1) The addition of 74 Pa.C. S. 8§ 9203(f) and (k).
(ii) This section.
(2) The renmainder of this act shall take effect on the
earlier of:
(1) 120 days; or
(ii) the date of publication of draft interim

regul ati ons under 74 Pa.C. S. 8 9203(f).
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