SENATE ANVENDED
PRI OR PRI NTER S NOS. 2022, 3530 PRINTER S NO. 4005

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1637 *%x”

| NTRODUCED BY KENNEY, J. TAYLOR, BELFANTI, CALTAG RONE
CRAHALLA, CREI GHTON, DENLI NGER, JAMES, KOTI K, PYLE, STABACK,
THOMVAS, WALKGO, YOUNGBLOOD, MJUSTI O, M KELLER, BEYER,
FAI RCH LD, LEH AND BASTI AN, JUNE 6, 2005

SENATOR SCARNATI, LABOR AND | NDUSTRY, | N SENATE, AS AMENDED
MAY 1, 2006

AN ACT

Amendi ng the act of August 24, 1963 (P.L.1175, No.497), entitled
"An act to codify, amend, revise and consolidate the | aws
relating to nmechanics' liens,"” further providing for
definitions, for waiver of liens, for effect of waiver of
liens, for rescission of contracts between contractors and

subcontractors, FOR NOTI CES BY SUBCONTRACTORS AS CONDI TI ON <—

PRECEDENT, FOR FI LI NG AND NOTI CE OF FI LI NG OF CLAIM and for
priority of liens.
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The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Sections 201 and 401 of the act of August 24,

1963 (P.L.1175, No.497), known as the Mechanics' Lien Law of

1963, are anended to read:

Section 201. Definitions.--The follow ng words, terns and

phrases when used in this act shall have the nmeaning ascribed to
themin this section, except where the context clearly indicates

a different neaning:

(1) "lnprovenment” includes any building, structure or other

i nprovenent of whatsoever kind or character erected or
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constructed on |land, together with the fixtures and ot her
personal property used in fitting up and equi pping the sane for
the purpose for which it is intended.

(2) "Property" neans the inprovenent, the |and covered
thereby and the I ot or curtilage appurtenant thereto bel ongi ng
to the sanme | egal or equitable owner reasonably needed for the
general purposes thereof and formng a part of a single business
or residential plant.

(3) "Owner" means an owner in fee, a tenant for life or
years or one having any other estate in or title to property.

(4) "Contractor” neans one who, by contract with the owner,
express or inplied, erects, constructs, alters or repairs an
i nprovenent or any part thereof or furnishes |labor, skill or
superi ntendence thereto; or supplies or hauls material s,
fi xtures, nmachinery or equi pnent reasonably necessary for and
actually used therein; or any or all of the foregoing, whether
as superintendent, builder or material man. The term al so
i ncludes an architect or engi neer who, by contract with the
owner, express or inplied, in addition to the preparation of
drawi ngs, specifications and contract docunents al so
superintends or supervises any such erection, construction,
alteration or repair.

(5) "Subcontractor"” means one who, by contract with the

contractor, OR PURSUANT TO A CONTRACT WTH A SUBCONTRACTOR | N

DIRECT PRIVITY OF A CONTRACT WTH A CONTRACTOR, express or

inplied, erects, constructs, alters or repairs an inprovenment or
any part thereof; or furnishes Iabor, skill or superintendence

thereto; or supplies or hauls materials, fixtures, machinery or
equi pnent reasonably necessary for and actually used therein; or

any or all of the foregoing, whether as superintendent, builder
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or material man. The term does not include an architect or

engi neer who contracts with a contractor or subcontractor, or a
person who contracts with a subeontractor—or—wtharmaterialman- <—
[ SUBCONTRACTOR OR W TH A] MATERI ALMAN OR A PERSON VHO CONTRACTS <—

WTH A SUBCONTRACTOR NOT IN DIRECT PRIVITY OF A CONTRACT WTH A

(6) "daimant" neans a contractor or subcontractor who has
filed or may file a claimunder this act for a |ien against
property.

(7) "Materials" nmeans building materials and supplies of al
ki nds, and al so includes fixtures, machi nery and equi prment
reasonably necessary to and i ncorporated into the inprovenent.

(8) "Conpletion of the work"” nmeans perfornmance of the | ast
of the | abor or delivery of the last of the materials required
by the terms of the claimant's contract or agreenment, whichever
| ast occurs.

(9) "Labor" includes the furnishing of skill or
superi nt endence.

(10) "Erection and construction"” neans the erection and
construction of a new inprovenent or of a substantial addition
to an existing inprovenent or any adaptation of an existing
i mprovenent rendering the sanme fit for a new or distinct use and
effecting a material change in the interior or exterior thereof.

(11) "Alteration and repair” nmeans any alteration or repair
of an existing inprovenment which does not constitute erection or
construction as defined herein.

(12) "Erection, construction, alteration or repair"

i ncl udes:
(a) Denolition, renoval of inprovenents, excavation,

grading, filling, paving and | andscapi ng, when such work is
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incidental to the erection, construction, alteration or repair;

(b) Initial fitting up and equi pping of the inprovenent wth
fixtures, nmachinery and equi pnment suitable to the purposes for
whi ch the erection, construction, alteration or repair was
i nt ended; and

(c) Furnishing, excavating for, laying, relaying, stringing
and restringing rails, ties, pipes, poles and wires, whether on
the property inproved or upon other property, in order to supply
services to the inprovenent.

(13) "Prothonotary"” nmeans the prothonotary of the court or
courts of common pleas of the county or counties in which the

i nprovenent is situate.

a—claim-
(14) "RESI DENTI AL BUI LDI NG' MEANS PROPERTY ON WH CH THERE | S

A RESIDENTIAL BULDING ORVWHICH IS ZONED OR OTHERW SE APPROVED

FOR RESI DENTI AL_DEVELOPMENT, PLANNED DEVELOPMENT OR AGRI CULTURAL

USE, OR FOR VWHI CH A RESI DENTI AL _SUBDI VI SI ON PLAN OR PLANNED

RESI DENTI AL _DEVELOPMENT PLAN HAS RECEI VED PRELI M NARY, TENTATI VE
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OR FI NAL APPROVAL PURSUANT TO THE ACT OF JULY 31, 1968 (P.L.805,

NO. 247), KNOWN AS THE "PENNSYLVANI A MUNI CI PALI TI ES PLANNI NG

[ SECTI ON 401. WAIVER OF LI EN BY CLAI MANT.--A CONTRACTOR OR
SUBCONTRACTOR MAY WAIVE HI'S RIGHT TO FILE A CLAIM BY A VR TTEN
| NSTRUMENT SI GNED BY HI M OR BY ANY CONDUCT WHI CH OPERATES
EQUI TABLY TO ESTOP SUCH CONTRACTOR OR SUBCONTRACTOR FROM FI LI NG
A CLAI M ]

SECTI ON 401. WAl VER OF LI EN BY CLAI MANT. - -

(A) RESI DENTI AL_BUI LDI NGS.

(1) A CONTRACTOR MAY WVAIVE HHS RIGHT TO FILE A CLAI M AGAI NST

PROPERTY FOR THE ERECTI ON, CONSTRUCTI ON, ALTERATI ON OR REPAIR OF

A RESIDENTIAL BU LDING IN VWH CH THE TOTAL CONTRACT PRI CE

BETWEEN THE OMNER AND THE CONTRACTOR IS LESS THAN ONE M LLI ON

DOLLARS ($1,000,000), BY A WRITTEN | NSTRUVENT SI GNED BY H M OR

BY_ ANY CONDUCT WHI CH OPERATES EQUI TABLY TO ESTOP SUCH CONTRACTOR

FROM FILING A CLAIM

(2) (1) A SUBCONTRACTOR MAY WVAIVE HS RIGAT TO FILE A CLAIM

AGAI NST PROPERTY FOR THE ERECTI ON, CONSTRUCTI ON, ALTERATI ON OR

REPAIR OF A RESIDENTIAL BU LDING I N WH CH THE TOTAL CONTRACT

PRI CE BETWEEN THE OMER AND THE CONTRACTOR IS LESS THAN ONE

MLLION DOLLARS ($1,000,000), BY A WRI TTEN | NSTRUMENT SI GNED BY

H M OR BY ANY_ CONDUCT WH CH OPERATES EQUI TABLY TO ESTOP H M FROM

FILING A CLAIM

(1) A SUBCONTRACTOR MAY WVAIVE HS RIGHT TO FILE A CLAIM

AGAI NST THE PROPERTY, | RRESPECTIVE OF THE CONTRACT PRI CE BETWEEN

THE OMNER AND THE CONTRACTOR, OF A RESI DENTI AL BU LDI NG BY A

VWRI TTEN | NSTRUMENT SI GNED BY HI M OR BY ANY CONDUCT WH CH

OPERATES EQUI TABLY TO ESTOP HHM FROM FILING A CLAIM PROVI DED

THE CONTRACTOR HAS POSTED A BOND GUARANTEEI NG PAYMENT FOR LABOR
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AND NMATERI ALS PROVI DED BY SUBCONTRACTORS.

(B) NON- RESI DENTI AL_BUI LDI NGS.

(1) EXCEPT AS PROVIDED I N SUBSECTION (A) (1), A WA VER BY A

CONTRACTOR OF LIEN RIGHTS IS AGAINST PUBLI C POLI CY, UNLAWFUL AND

VO D, UNLESS G VEN I N CONSI DERATI ON FOR PAYMENT FOR THE WORK,

SERVI CES, MATERIALS OR EQUI PMENT PROVI DED AND ONLY TO THE EXTENT

THAT SUCH PAYMENT |'S ACTUALLY RECEI VED.

(2) EXCEPT AS PROVIDED I N SUBSECTION (A)(2), A WAIVER BY A

SUBCONTRACTOR OF LIEN RIGHTS IS AGAINST PUBLIC PCOLI CY, UNLAWUL

AND VO D, UNLESS G VEN I N CONSI DERATI ON FOR PAYMENT FOR THE

VWORK, SERVI CES, NMATERIALS OR EQUI PMENT PROVI DED AND ONLY TO THE

EXTENT THAT SUCH PAYMENT | S ACTUALLY RECEIVED, OR UNLESS THE

CONTRACTOR HAS POSTED A BOND GUARANTEEI NG PAYMENT FOR LABOR AND

MATERI ALS PROVI DED BY SUBCONTRACTORS.

Section 2. Section 402 of the act, anended Cctober 8, 2004
(P.L.806, No.96), is anended to read:

Section 402. Wiiver by Contractor; Effect on
Subcontractor. - -

ay—Ceneral—Rule—A-—wrtten—contract—betweenthe—owner—of
preperty—on—whieh-thereis—atresidential—buttdingand—a

(A) CENERAL RULE.--[A] PROVIDED LI EN RI GHTS MAY BE WAI VED AS

SET_FORTH UNDER SECTI ON 401, A WRI TTEN CONTRACT BETWEEN THE

OMER AND A contractor, or a separate witten instrunment signed
by the contractor, which provides that no claimshall be filed
by anyone, shall be binding: but the only adm ssible evidence

t hereof, as against a subcontractor, shall be proof of actual
notice thereof to himbefore any | abor or nmaterials were
furnished by him or proof that such contract or separate
witten instrument was filed in the office of the prothonotary

prior to the commencenent of the work upon the ground or within
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ten (10) days after the execution of the principal contract or
not | ess than ten (10) days prior to the contract with the
cl ai mant subcontractor, indexed in the nane of the contractor as
def endant and the owner as plaintiff and also in the name of the
contractor as plaintiff and the owner as defendant. The only
adm ssi bl e evidence that such a provision has, notw thstandi ng
its filing, been waived in favor of any subcontractor, shall be
a witten agreenent to that effect signed by all those who,
under the contract, have an adverse interest to the
subcontractor's all egation.

(b) Electronic Indexing. Notw thstanding the indexing
requi renents of subsection (a) in offices of the prothonotary in
whi ch such a witten contract between the owner and contractor
or separate witten instrunment is indexed electronically by
means of a conputer systemor simlar systemsuch that the names
of the contractor and owner are electronically retrievable
regardl ess of whether the parties are designated as plaintiff or
def endant, the contract or separate witten instrunment filed
with the office of the prothonotary under subsection (a) may be
i ndexed in the name of the contractor as defendant and the owner
as plaintiff or in the nane of the contractor as plaintiff and
t he owner as defendant.

Section 3. Sections 405, 501, 502 and 508 of the act are
amended to read:

Section 405. Right of Omer to Limt Cains to Unpaid
Bal ance of Contract Price.--Were [there has been no wai ver of
liens and] the clainms of subcontractors exceed in the aggregate
t he unpai d bal ance of the contract price specified in the
contract between the owner and the contractor, then if the

subcontractor has actual notice of the total anount of said
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contract price and of its provisions for the tine or times for
paynent thereof before any |abor or materials were furnished by
him or if such contract or the pertinent provisions thereof
were filed in the office of the prothonotary in the tine and
manner provided in section 402, each claimshall, upon
application of the owner, be limted to its pro-rata share of
the contract price renmaining unpaid, or which should have

remai ned unpai d, whichever is greatest in amount at the tine
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notice of intention to file a claimwas first given to the

=Y
o

owner, such notice inuring to the benefit of all claimnts.

=
=

SECTI ON 501. FORVAL NOTI CES BY SUBCONTRACTOR AS CONDI Tl ON

=
N

PRECEDENT. - -

=
w

[(A) PRELIM NARY NOTICE I N CASE OF ALTERATI ON AND REPAIR. NO

H
o

CLAI M BY A SUBCONTRACTOR FOR ALTERATI ONS OR REPAI RS SHALL BE

=Y
(63}

VALI D UNLESS, | N ADDI TION TO THE FORVMAL NOTI CE REQUI RED BY

=Y
(e}

SUBSECTI ON (B) OF THI S SECTI ON, HE SHALL HAVE G VEN TO THE

=
\l

OMER, ON OR BEFORE THE DATE OF COVPLETI ON OF H S WORK, A

=Y
oo

WRI TTEN PRELI M NARY NOTICE OF H'S I NTENTION TO FILE A CLAIM | F

=
O

THE AMOUNT DUE OR TO BECOME DUE IS NOT PAID. THE NOTI CE NEED SET

N
o

FORTH ONLY THE NAME OF THE SUBCONTRACTOR, THE CONTRACTOR, A

N
=

GENERAL DESCRI PTI ON OF THE PROPERTY AGAI NST VHICH THE CLAIM I S

N
N

TO BE FI LED, THE AMOUNT THEN DUE OR TO BECOVE DUE, AND A

N
w

STATEMENT OF | NTENTION TO FI LE A CLAI M THEREFOR.

N
~

(B) FORVAL NOTICE IN ALL CASES BY SUBCONTRACTCR. ]

N
(63}

(B) TIME PERIGD OF FORVMAL NOTI CE. NO CLAI M BY A

N
(e}

SUBCONTRACTOR, WHETHER FOR ERECTI ON OR CONSTRUCTI ON OR FOR

N
~

ALTERATI ONS OR REPAI RS, SHALL BE VALI D UNLESS, AT LEAST TH RTY

N
oo

(30) DAYS BEFORE THE SAME | S FI LED, HE SHALL HAVE G VEN TO THE

N
(o]

OMER A FORVAL VWRI TTEN NOTI CE OF H'S I NTENTION TO FILE A CLAIM
30 EXCEPT THAT SUCH NOTI CE SHALL NOT BE REQUI RED WHERE THE CLAIM | S
20050H1637B4005 - 8 -
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FI LED PURSUANT TO A RULE TO DO SO AS PROVI DED BY SECTI ON 506.

(C) CONTENTS OF FORVAL NOTI CE. THE FORVAL NOTI CE SHALL
STATE:

(1) THE NAME OF THE PARTY CLAI MANT;

(2) THE NAME OF THE PERSON W TH WHOM HE CONTRACTED,;

(3) THE AMOUNT CLAI MED TO BE DUE;

(4) THE GENERAL NATURE AND CHARACTER OF THE LABCOR OR
MATERI ALS FURNI SHED;

(5) THE DATE OF COVPLETI ON OF THE WORK FOR WHICH HI S CLAI M
I S MADE;

(6) A BRI EF DESCRI PTI ON SUFFI Cl ENT TO | DENTI FY THE PROPERTY
CLAI MED TO BE SUBJECT TO THE LI EN;, AND

(7) THE DATE ON WHI CH PRELI M NARY NOTI CE OF | NTENTION TO
FILE A CLAIM WAS G VEN VWHERE SUCH NOTI CE | S REQUI RED BY
SUBSECTI ON (A) OF THI'S SECTI ON, AND A COPY THERECF.

THE NOTI CE MAY CONSI ST OF A COPY OF THE CLAI M | NTENDED TO BE
FI LED, TOGETHER W TH A STATEMENT THAT THE CLAI MANT | NTENDS TO
FILE THE ORI G NAL OR A COUNTERPART THEREOCF.

(D) SERVICE OF NOTICE. THE NOTI CES PROVI DED BY THI S SECTI ON
MAY BE SERVED BY FI RST CLASS, REGQ STERED OR CERTI FI ED MAI L ON
THE OMNER OR HI' S AGENT OR BY AN ADULT IN THE SAME MANNER AS A
WRIT OF SUMWONS | N ASSUMPSI T, OR | F SERVI CE CANNOT BE SO MADE
THEN BY POSTI NG UPON A CONSPI CUOUS PUBLI C PART OF THE
| MPROVEMENT.

SECTI ON 502. FILING AND NOTI CE OF FI LI NG OF CLAIM - -

(A) PERFECTION OF LIEN. TO PERFECT A LIEN, EVERY CLAI MANT
MUST:

(1) FILE A CLAIM WTH THE PROTHONOTARY AS PROVI DED BY THI S

WORK;  AND
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(2) SERVE WRI TTEN NOTI CE OF SUCH FI LI NG UPON THE OANER
WTH N ONE (1) MONTH AFTER FILING 4 VING THE COURT, TERM AND
NUMBER AND DATE OF FILING OF THE CLAIM AN AFFI DAVI T OF SERVI CE
OF NOTI CE, OR THE ACCEPTANCE OF SERVI CE, SHALL BE FI LED W THI N
TVENTY (20) DAYS AFTER SERVI CE SETTI NG FORTH THE DATE AND MANNER
OF SERVI CE. FAI LURE TO SERVE SUCH NOTI CE OR TO FI LE THE
AFFI DAVI T OR ACCEPTANCE OF SERVICE WTH N THE TI MES SPECI FI ED
SHALL BE SUFFI Cl ENT GROUND FOR STRI KI NG OFF THE CLAI M

(B) VENUE;, PROPERTY IN MORE THAN ONE COUNTY. WHERE THE
| MPROVEMENT |'S LOCATED I N MORE THAN ONE COUNTY, THE CLAI M MAY BE
FILED N ANY ONE OR MORE OF SAI D COUNTIES, BUT SHALL BE
EFFECTI VE ONLY AS TO THE PART OF THE PROPERTY I N THE COUNTY I N
VWH CH | T HAS BEEN FI LED.

(© MANNER OF SERVI CE. SERVI CE OF THE NOTI CE OF FI LI NG OF
CLAI M SHALL BE MADE BY AN ADULT IN THE SAME MANNER AS A WRI T OF
SUVMMONS | N ASSUMPSI T, OR I F SERVI CE CANNOT BE SO MADE THEN BY
POSTI NG UPON A CONSPI CUCUS PUBLI C PART OF THE | MPROVEMENT.

Section 508. Priority of Lien.--The lien of a claimfiled
under this act shall take effect and have priority as foll ows:

(a) [In] Except as set forth in subsection (c), in the case

of the erection or construction of an inprovenent, as of the
date of the visible coomencenent upon the ground of the work of
erecting or constructing the inprovenent[; and].

(b) [In] Except as set forth in subsection (c), in the case

of the alteration or repair of an inprovenent, as of the date of
the filing of the claim
(cy—tn-the case of a clatmfiled by a subcontractor under <—
. _ thet] bt ai | | I . = by _shald
I I i f the followna:
(©) ANY LIEN OBTAINED UNDER THI S ACT BY A CONTRACTOR OR <—
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SUBCONTRACTOR SHALL BE SUBORDI NATE TO EI THER OF THE FOLLOW NG

(1) A purchase noney nortgage, as defined in 42 Pa.C. S. §

8141(1) (relating to tinme fromwhich |liens have priority).

(2) An open-end nortgage, as defined in 42 Pa.C.S. 8 8143(f)

(relating to open-end nortgages), the proceeds of which are used

to pay all or part of the cost of conpleting erection,

construction, alteration or repair of the nortgaged preni ses

secured by the open-end nortgage.

Section 4. The anmendnent or addition of sections 201(14),
401 and 402 of the act shall apply to contracts entered into on
or after the effective date of this section.

Section 5. This act shall take effect January 1, 2007.
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