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AN ACT

Amendi ng the act of June 13, 1967 (P.L.31, No.21), entitled "An
act to consolidate, editorially revise, and codify the public
wel fare | aws of the Commonweal th," providing for use of
nmedi cal expenses to establish nedical assistance eligibility,
for lifetinme limt on unpaid nmedical expenses, for penalty
period for asset transfer, for treatnent of life estates and
annuities, for community spouse incone, for eligibility for
home and conmuni ty-based services, for verification of
eligibility and for eligibility redeterm nati on of persons
for nedi cal assistance; further providing for nedical
assi stance paynents for institutional care, for other nedical
assi stance paynents, for reinbursenent for certain itens and
services and for relatives' responsibility; providing for
nmedi cal assi stance benefit packages, for coverage,
copaynents, premuns and rates, for definitions of limted
applicability, for rebates, for pharnmacy managenent systens,
for enrollnent limtation and for established drug reginens;
further providing for other conputations affecting counti es,
for special provider participation requirenments and for
third-party liability; and providing for data matchi ng, for
speci al needs trusts, for a health insurance prem um paynent
program and for parity in insurance coverage for State-owned
psychi atric hospitals.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The act of June 13, 1967 (P.L.31, No.21), known
as the Public Wl fare Code, is anended by addi ng sections to
read:

Secti on 441. 3. Use of Medi cal Expenses to Establish

Eligibility for Medi cal Assi stance.--Notw thstandi ng any ot her

provision of law to the contrary, in deternmining eligibility for

retroacti ve and prospecti ve nedi cal assi stance, only nedi cal

expenses incurred on or after the first day of the third nonth

before the nonth of applicati on may be deducted from count abl e

i ncone, provided that the expenses were not previously deducted

in determining eligibility for nedi cal assi stance and are not

subj ect to paynent by another party, including nedi cal

assi st ance.

Secti on 441. 4. Lifetine Limit on Al owabl e | ncone Deducti ons

for Medi cal Expenses When Determ ni ng Paynent Toward the Cost of

20050H1168B2560 - 3 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

Long- Term Care Services.--(a) Necessary nedical or renedi al

care expenses recogni zed under Federal or State | aw but not paid

for by the nedi cal assistance program are all owabl e i ncone

deducti ons when deternining a recipient's paynent toward the

cost of long-termcare services. An all owabl e i ncone deducti on

for unpai d nedi cal expenses incurred prior to the authorizati on

of nedi cal assistance eligibility and those nedi cal expenses

incurred for long-termcare services after nedical assistance is

aut hori zed shall be subject to a lifetine maxi mum of ten

t housand doll ars ($10, 000), unl ess application of the limt

woul d result in undue hardshi p.

(b) As used in this section, the term "undue hardshi p" shal

mean that either:

(1) denial of nedical assi stance woul d deprive the

i ndi vi dual of nedical care and endanger the individual's health

or life; or

(2) the individual or a financially dependent fam |y nmenber

woul d be deprived of food, shelter or the necessities of |life.

Secti on 441.5. Penalty Period for Asset Transfer.--(a)

Pursuant to section 1917(c) of the Social Security Act (49 Stat.

620, 42 U.S.C. 8§ 1396p(c)), the departnent shall inpose a

penalty of ineligibility for all ineligible days, whether for

full nonths or for a partial nonth's period of ineliqgibility, or

bot h, when an applicant, recipient or spouse of an applicant or

a recipient of the services set forth in subsection (b)

transfers assets for less than fair narket value within or after

t he | ook-back period as defined in section 1917(c) of the Soci al

Security Act. Transfers totaling five hundred dollars ($500) or

less in a cal endar nmonth shall not be subject to the penalty.

(b)) The ineligibility period set forth in subsection (a)
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1 shall apply to all of the follow ng:

2 (1) MNursing facility services.

3 (2) Services equivalent to those provided in a nursing

4 facility.

5 (3)  Hone_and community-based services furnished under a

6 waiver granted under section 1915(c) or (d) of the Social

7 Security Act (42 U.S.C. 8 1396n(c) or (d)).

8 Section 441.6. Treatnent of Life Estates, Annuities and

9 Oher Contracts in Determ ning Medical Assistance Eligibility.--
10 (a) As a condition of eligibility for nedical assistance, every
11 applicant or recipient who owns a life estate in property with
12 retained rights to revoke, anend or redesignate the remai nderman
13 nust exercise those rights as directed by the departnent. The

14 acceptance of nedical assistance shall be an assignnent by

15 operation of law to the departnent of any right to revoke, anend
16 or redesignate the remainderman of a life estate in property.

17 (b) Any provision in any annuity or other contract for the
18 paynent of noney owned by an applicant or recipient of nedical
19 assistance, or owned by a spouse or other legally responsible
20 relative of such applicant or recipient, that has the effect of
21 |imting the right of such owner to sell, transfer, or assign
22 the right to receive paynents thereunder, or restricts the right
23 to change the designated beneficiary thereunder, is void.
24 (c) In determning eligibility for nedical assistance, there
25 shall be a rebuttable presunption that any annuity or contract
26 to receive noney is nmarketable w thout undue hardship.
27 (d) Upon approval by the Federal Governnent of any required
28 state plan anendnent inplenenting this subsection and
29 notw thstandi ng subsections (b) and (c), a conmercial annuity or

30 contract purchased by or for an individual using that
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individual's assets will not be considered an avail abl e resource

if the annuity neets all of the foll owi ng conditions:

(1) |Is an irrevocabl e quaranteed annuity.

(2) GQuarantees to pay out principal and interest in equal

nmonthly install nents with no ball oon paynent to the individual

so that paynents are paid out over the actuarial |ife expectancy

of the annuitant, as set forth in |life expectancy tables

approved by the departnent.

(3) Nanes the departnent as the residual beneficiary of any

funds remai ni ng due under the annuity at tinme of death of the

annui tant, not to exceed the amount of nedical assistance

expended on the individual during his or her lifetine.

(4) |s issued by an i nsurance conpany |icensed and approved

to do business in this Conmonweal t h.

(e) This section applies to all annuity, life insurance and

other contracts entered into on or after the effecti ve date of

this section and to life estates owned by any indivi dual who

applies or reapplies for nedical assi stance on or after the

effective date of this section.

Section 441.7. | ncome for the Community Spouse.--(a) Wen a

communi ty spouse has i ncone bel ow the nonthly nmi nt enance needs

al | owance as determnm ned under the departnent's requl ati ons and

Title XIX of the Social Security Act (49 Stat. 620, 42 U S.C. §

1396 et seq.), the institutionalized spouse nay transfer

addi ti onal resources to the comunity spouse only in accordance

with this section.

(b) The institutionalized spouse may transfer incone to the

communi ty spouse in an anount equal to the difference between:

(1) The comunity spouse's nont hly mai nt enance needs

al | owance; and
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(2) The comunity spouse's incone fromall sources.

(c) Resources of the institutionalized spouse may be used to

purchase an annuity in accordance with this subsection. The

foll owi ng shall apply:

(1) The annuity purchased nay provide the conmunity spouse

with nonthly i ncone equal to the difference between:

(i) the community spouse's nonthly mai nt enance needs

al | owance; and

(ii) the comunity spouse's incone fromall sources if the

communi ty spouse survives the institutionalized spouse.

(2) The annuity purchased to provide i ncone for the

communi ty spouse nust neet all of the foll owi ng conditions:

(i) Be actuarially sound.

(ii) Be guaranteed.

(iii) Pay in equal nonthly paynents so that paynents are

pai d out over the actuarial |life expectancy of the annuitant, as

set forth in |life expectancy tables approved by the departnent.

(iv) Nane the departnent as the conti ngent beneficiary in

the event that the community spouse predeceases the expiration

of the guaranteed period of the annuity, not to exceed the

anount of all nmedi cal assi stance expended on behalf of the

instituti onalized spouse.

(3) If an annuity is purchased and the conmunity spouse's

i ncone fromall sources including the annuity is | ess than the

nont hl y nai nt enance needs al |l owance, the institutionalized

spouse may transfer sufficient incone to bring the conmunity

spouse's incone up to the nonthly nmi nt enance needs al |l owance.

(d) As used in this section, the foll owi ng words and phrases

shall have the foll owi ng neani ngs:

"Communi ty spouse" neans the spouse of an institutionalized
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"I nstitutionalized spouse" neans an individual who is:

(1) in a nedical institution;

(2) in anursing facility or receiving services equi val ent

to those provided in a nursing facility; or

(3) receiving home and conmuni ty-based services in |ieu of

nursing facility care pursuant to a wai ver granted under section

1915(c) or (d) of the Social Security Act (49 Stat. 620, 42

U.S.C. 8 1396n(c) or (d)).

Secti on 441. 8. Eligibility for Hone and Conmuni t y- based

Services.--As a condition of eligibility for hone and conmunity-

based servi ces, an applicant shall be subject to all nedical and

financial eligibility requirenments for nedi cal assistance

(1) Medical eligibility for the paynent of nursing facility

care or the equivalent |level of care in a nedical institution.

(2) Financial eligibility requirenents under Federal and

State |law, including the provisions of sections 1917 and 1924 of

the Social Security Act (49 Stat. 620, 42 U S.C. §81396p and

(3) Al other eligibility requirenments for nedical

assi stance under Federal and State | aw

Section 441.9. Verification of Eliqgibility.--(a) Except as

set forth in subsection (b), incone shall be verified prior to

aut hori zati on of nedi cal assistance or during a redeterni nation

of arecipient's eligibility unless the verification is pendi ng

froma third party and the applicant has cooperated in the

verification attenpt in accordance with departnent requl ati ons.

(b) Notw thstandi ng subsection (a), the departnent nay

aut hori ze nedi cal assi stance for pregnant wonen, children, the
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elderly or people with disabilities if third-party, autonated

sources of verification are used to verify incone within sixty

days of the date of authorizati on.

(c) Except as prohibited by Federal law, it shall be a

condition of eligibility for nmedi cal assi stance that an

applicant or recipient consent to the disclosure of infornmation

about the age, residence, citizenship, enploynent, applications

for enpl oyment, incone and resources of the applicant or

reci pient which is in the possession of third parties. Consent

shall be effective to authorize a third party to rel ease

i nformati on requested by the departnment. Except in a case of

suspected fraud, the departnment shall attenpt to notify the

applicant or recipient prior to contacting a third party for

i nformati on about the applicant or recipient.

Secti on 442. 3. Eligibility Redeterm nati on of Persons on

Medi cal Assi stance.--(a) Unless the nedi cal assi stance

recipient is a nenber of the class of persons described in

subsection (b), the departnent shall nmake an eliqgibility

redeterni nati on every si x nonths.

(b)Y Persons not subject to an eligibility redeterm nati on

every six nonths are:

(i) Persons receiving |long-termcare services.

(ii) Persons who are receiving nedi cal assi stance in an

elderly or disabled category.

(iii) Pregnant wonen.

(iv) Children under one year of age.

(v) Children living with relatives other than a parent when

the adult's i ncone does not affect eligibility.

(vi) Children in foster care or adopti on assi stance
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(vii) Persons receiving Extended Medi cal Coverage (EMO).

(c) During the fiscal year beginning July 1, 2005, the

departnent shall performeligibility determ nations in

accordance with this section for at | east 50% of the persons not

descri bed in subsection (b). For fiscal years begi nning after

June 30, 2006, the departnent shall performeliqgibility

deterninations for at | east 95% of the persons not described in

subsection (b).

(d) Nothing in this section shall be construed to lint the

departnent in determ ning the nunber or frequency of

redetern nati ons of any person on assi stance.

Section 2. Section 443.1 of the act, anmended July 15, 1976
(P.L.993, No.202), is anended to read:

Section 443.1. Medical Assistance Paynents for Institutional
Care.--The follow ng nedi cal assistance paynents shall be nade
in behalf of eligible persons whose institutional care is
prescri bed by physicians:

(1) [The reasonable cost of inpatient hospital care, as
speci fied by regul ati ons of the departnent adopted under Title
XI X of the Federal Social Security Act and certified to the
departnment by the Auditor Ceneral for a bed patient on a
conti nuous twenty-four hour a day basis in a nulti bed
accommodati on of a hospital, exclusive of a hospital or distinct
part of a hospital wherein twenty-five percent of patients

remain six nonths or nore.] Paynents as determ ned by the

departnent for inpatient hospital care consistent with Title Xl X

of the Social Security Act (49 Stat. 620, 42 U S.C. § 1396 et

seq.). To be eligible for such paynments a hospital nust be
qualified to participate under Title XIX of the [Federal] Soci al

Security Act and have entered into a witten agreenent with the
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departnment regarding matters designated by the secretary as
necessary to efficient adm nistration, such as hospital
utilization, maintenance of proper cost accounting records and
access to patients' records. Such efficient admnistration shal
require the departnent to permt participating hospitals to
utilize the sane fiscal internediary for this Title Xl X program
as such hospitals use for the Title XVIII program

(2) The cost of skilled nursing and internedi ate nursing
care in State-owned geriatric centers, institutions for the
mentally retarded, institutions for the nentally ill, and the

cost of skilled and internedi ate nursing care provided prior to

June 30, 2004, in county homes which neet the State and Federal

requirenents for participation under Title XI X of the [Federal]
Soci al Security Act and which are approved by the departnent.
This cost in county homes shall be as specified by the
regul ati ons of the departnent adopted under Title XI X of the

[ Federal] Social Security Act and certified to the departnent by
the Auditor General; elsewhere the cost shall be determ ned by

t he departnent;

(3) Rates on a cost-related basis established by the
departnment for skilled nursing home or internmediate care in a
non- publ i ¢ nursing home, when furnished by a nursing hone
I icensed or approved by the departnent and qualified to
participate under Title XIX of the [Federal] Social Security Act

and provided prior to June 30, 2004;

(4) [The cost of care in any nental hospital or in a public

tubercul osis hospital.] Paynents as determ ned by the depart nent

for inpatient psychiatric care consistent with Title XIX of the

Social Security Act. To be eligible for such paynents a hospital

must be qualified to participate under Title XI X of the
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[ Federal] Social Security Act and have entered into a witten
agreenent with the departnent regarding natters designated by
the secretary as necessary to efficient adm nistration, such as
hospital utilization, nmaintenance of proper cost accounting
records and access to patients' records. Care in a private

ment al hospital provided under the fee for service delivery

systemshall be limted to [sixty days in a benefit period.]

thirty days in any fiscal year for recipients aged twenty-one

vears or older who are eliqgible for nedi cal assi stance under

Title XIX of the Social Security Act and for recipients aged

twenty-one years or older who are eligible for general

assi stance-rel ated nedi cal assi stance. Exceptions to the thirty-

day limt may be granted under section 443.3. Only persons aged

twenty-one years or under and aged sixty-five years or ol der
shall be eligible for care in a public nental [or tubercul osis]
hospital. This cost shall be [the reasonabl e cost, as determ ned
by the departnment for a State institution or] as specified by
regul ati ons of the departnent adopted under Title XI X of the

[ Federal] Social Security Act and certified to the departnment by
the Auditor General for county and non-public institutions[.];

(5 On or after July 1, 2004, and until such tine as

requl ati ons are adopted pursuant to subclause (iii), paynents to

county and non-public nursing facilities certified to

partici pate as providers under Title XI X of the Social Security

Act for nursing facility services shall be cal cul ated and nade

as specified in the departnent's requlations in effect on July

1, 2003, except as nmay be otherw se required by:

(i) the Commponwealth's approved Title XI X Plan for nursing

facility services;

(ii) requlations pronul gated by the departnent pursuant to
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section 454;: and

(iii) reqgulations pronul gated by the departnent pursuant to

section 204(1)(iv) of the act of July 31, 1968 (P.L. 769,

No. 240), referred to as the Commonweal th Docunents Law

speci fying the nethods and standards whi ch the departnent wll

use to set rates and nake paynents for nursing facility services

effective July 1, 2006. Notwi t hstandi ng any ot her provi si on of

|l aw, including section 814-A, the pronul gati on of regul ati ons

under this subsection shall, until June 30, 2006, be exenpt from

the foll ow ng:

(A) Section 205 of the Commpbnweal th Docunents Law.

(B) Section 204(b) of the act of October 15, 1980 (P.L. 950,

No. 164), known as the "Commonweal th Attorneys Act."

(C) The act of June 25, 1982 (P.L.633, No.181), known as the

"Requl atory Revi ew Act."

(6) For public nursing hone care provided on or after July

1, 2005, the departnent shall recognize the costs incurred by

county nursing facilities to provide services to eliqgible

persons as nedi cal assi stance program expenditures to the extent

the costs qualify for Federal nmatching funds and so | ong as the

costs are all owable as determ ned by the departnent and reported

and certified by the county nursing facilities in a form and

manner specified by the departnent. Notwi thstanding this

par agr aph, county nursing facilities shall be paid based upon

rates determ ned in accordance with paragraph (5).

Section 3. Section 443.3 of the act, anmended Novenber 28,
1973 (P.L.364, No.128), is anended to read:

Section 443.3. Oher Medical Assistance Paynents.--(a)
Payments on behal f of eligible persons shall be nade for other

services, as foll ows:
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(1) Rates established by the departnent for outpatient
services as specified by regul ations of the departnent adopted
under Title XIX of the [Federal] Social Security Act (49 Stat.

620, 42 U.S.C. 8§ 1396 et seq.) consisting of preventive,

di agnostic, therapeutic, rehabilitative or palliative services;
furni shed by or under the direction of a physician, chiropractor
or podiatrist, by a hospital or outpatient clinic which
qualifies to participate under Title XIX of the [Federal] Soci al
Security Act, to a patient to whom such hospital or outpatient
clinic does not furnish room board and professional services on
a continuous, twenty-four hour a day basis.

(2) Rates established by the departnment for (i) other
| aboratory and X-ray services prescribed by a physician,
chiropractor or podiatrist and furnished by a facility other
than a hospital which is qualified to participate under Title
XI X of the [Federal] Social Security Act, (ii) physician's
servi ces consisting of professional care by a physician,
chiropractor or podiatrist in his office, the patient's hone, a
hospital, a nursing [hone] facility or el sewhere, (iii) the
first three pints of whole blood, (iv) renedial eye care, as
provided in Article VIIl consisting of medical or surgical care
and aids and services and other vision care provided by a
physician skilled in diseases of the eye or by an optonetri st
whi ch are not otherw se avail able under this Article, (V)
speci al nedical services for school children, as provided in the
Publ i ¢ School Code of 1949, consisting of nedical, dental,
vi sion care provided by a physician skilled in diseases of the
eye or by an optonetrist or surgical care and aids and services
whi ch are not otherw se avail able under this article.

(3) Notwi thstandi ng any other provision of |aw for
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reci pients aged twenty-one years or ol der receiving services

under the fee for service delivery systemwho are eliqgible for

medi cal assi stance under Title XIX of the Social Security Act

and for recipients aged twenty-one years or ol der receiving

services under the fee for service delivery system who are

eliqgible for general assi stance-rel ated categories of nedi cal

assi stance, the followi ng nedically necessary services:

(i) Psychiatric outpatient clinic services not to exceed

five hours or ten one-hal f-hour sessions per thirty consecutive

day peri od.

(ii) Psychiatric partial hospitalization not to exceed five

hundred forty hours per fiscal year.

(b)Y The departnent nmay gqrant exceptions to the limts

specified in this section, section 443.1(4) or in the

departnent's requl ati ons when any of the foll owi ng circunstances

(1) The departnent deternines that the reci pient has a

serious chronic systemc illness or other serious health

condi ti on and denial of the exception will jeopardize the life

of or result in the rapid, serious deterioration of the health

of the recipient.

(2) The departnent deternines that granting a specific

exception to alinmt is a cost-effective alternative for the

medi cal assi stance program

(3) The departnent deternines that granti ng an exception to

alimt is necessary in order to conply with Federal | aw

(c) The Secretary of Public Welfare shall pronul gate

requl ati ons pursuant to section 204(1)(iv) of the act of July

31, 1968 (P.L.769, No.240), referred to as the Commonweal th

Docunments Law, to inplenment this section. Notw thstandi ng any
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ot her provision of law, the promul gati on of regul ati ons under

this subsection shall, until Decenber 31, 2005, be exenpt from

all of the foll ow ng:

(1) Section 205 of the Commonweal th Docunents Law.

(2) Section 204(b) of the act of October 15, 1980 (P.L. 950,

No. 164), known as the "Commonweal th Attorneys Act."

(3) The act of June 25, 1982 (P.L.633, No.181), known as the

"Requl atory Revi ew Act."

Section 4. Section 443.6(b) of the act, anended June 16,
1994 (P.L.319, No.49), is anended to read:

Section 443.6. Reinbursenent for Certain Medical Assistance
Itenms and Services.--* * *

(b) Paynment for the foll ow ng nedical assistance itens and
services shall be nmade only after prior authorization has been
secur ed:

(1) Prostheses and orthoses.

(2) Purchase of appliances or equipnent if the appliance or
equi pnment costs nore than [one hundred dollars ($100).] siXx

hundred doll ars ($600): Provi ded, however, That the depart nent

may require prior authorization for the purchase of specific

appl i ances or equi pnent that cost | ess than six hundred doll ars

(3) Rental of nedical appliances or equi pnent for a period

in excess of [three nonths.] six nonths: Provided, however, That

the departnment nmay require prior authorization for the rental of

medi cal appliances or equi pnent for a period of |ess than six

(4) Oxygen and rel ated equi pnent in the home unless a
physi ci an states that the physical surroundings in the honme are

suitable for the use of oxygen and that the recipient is
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adequately prepared and able to use the equi pnent.

(5) Dental services as the departnment may provide, including
but not necessarily |imted to, dental prostheses and
appliances. [, extractions related to dental prostheses and
appl i ances, and other extractions as may be provided by
department regul ations.]

(6) Othopedic shoes or other supportive devices for the
feet when such shoes or devices are prescribed by a physician
for the purpose of correcting or otherw se treating
abnornmalities of the feet or | egs which cause serious
detrimental medical effects.

(7) Oher itens or services as the departnent may authori ze
by publication of notice in the Pennsylvania Bulletin.

* %k

Section 5. Section 447 of the act is anmended by adding a
subsection to read:

Section 447. Relatives' Responsibility; Repaynent.--* * *

(c) The custodial parents of a dependent child under

ei ghteen years of age who is di sabl ed as defined by section 1611

of the Social Security Act (49 Stat. 620, 42 U S.C. § 1382) and

who is not receiving benefits pursuant to Title XVI of the

Social Security Act (42 U.S.C. 8 1381 et seq.) shall be required

to verify their incone as a condition of eligibility of the

Section 6. The act is anmended by addi ng sections to read:

Secti on 454. Medi cal Assi stance Benefit Packages; Cover age,

Copaynents, Prem uns and Rates.--(a) Notw thstandi ng any ot her

provision of law to the contrary, the departnent shal

pronul gate requl ati ons as provided in subsection (b) to

establi sh provi der paynent rates; the benefit packages and any
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copaynents for adults eligible for nedi cal assi stance under

Title XIX of the Social Security Act (49 Stat 620, 42 U.S.C. 8

1396 et seq.) and adults eliqgible for nmedi cal assi stance in

general assistance-rel ated categories; and the prem um

requi renents for disabled children whose fanily i ncome is above

two hundred percent of the Federal poverty incone linmt. The

requl ati ons shall authorize and descri be the avail abl e benefit

packages and any copaynents and prem uns. The requl ati ons shal

al so specify the effective date for provider paynent rates.

(b)Y For purposes of inplenenting this section, and

notw t hst andi ng any ot her provision of |law, including section

814-A of this act, the secretary shall pronul gate requl ati ons

pursuant to section 204(1)(iv) of the act of July 31, 1968

(P.L.769, No.240), referred to as the Commpbnweal th Docunents

Law, which shall, until Decenber 31, 2005, be exenpt fromall of

the foll owi ng acts:

(1) Section 205 of the Commobnweal th Docunents Law.

(2) Section 204(b) of the act of October 15, 1980 (P.L. 950,

No. 164), known as the "Commonweal th Attorneys Act."

(3) The act of June 25, 1982 (P.L.633, No.181), known as the

"Requl atory Revi ew Act."

(c) The departnent is authorized to grant exceptions to any

limts specified in the benefit packages adopted under this

section or when any of the follow ng circunstances applies:

(1) The departnent deternines the reci pient has a serious

chronic systemc illness or other serious health conditi on and

deni al of the exception will jeopardize the life of or result in

the rapid, serious deterioration of the health of the recipient.

(2) The departnent deternmines that granting a specific

exception to alinmt is a cost-effective alternative for the
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medi cal assi stance program

(3) The departnent deternines that granti ng an exception to

alimt is necessary in order to conply with Federal | aw

(d) As used in this section:

"Adult" neans reci pients twenty-one years of age or ol der,

except when in relation to copaynents, for which the term neans

reci pients ei ghteen years of age or ol der.

"Benefit packages" neans the list of itens and services

covered by nedi cal assistance, including any limtati ons on

covered itens and servi ces.

Secti on 455. Definitions of Limted Applicability.--The

foll owi ng words and phrases when used in sections 456 and 457

shall have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Commpbnweal th pharnmacy programl neans any of the foll ow ng:

the Medi cal Assi stance Fee for Service Program the General

Assi stance Fee for Service Program PACE, PACENET, the Speci al

Phar maceuti cal Benefit Programin the Departnent of Public

Wel fare, the End Stage Renal Programin the Departnent of

Heal th, the Public Enpl oyees Benefit Trust Fund, the Children's

Heal th | nsurance Program the Workers' Conpensati on Program the

Departnment of Corrections and any ot her pharnacy program

adm ni stered by the Commonwealth that is recogni zed by the

Centers for Medicare and Medicaid as a State Pharnmaceuti ca

Assi stance Program The term shall not include nmanaged care

organi zati ons under contract with the departnent.

"Least expensive" neans the | owest cost to the Commonweal th

wi thin each Commonweal th pharnacy program The net cost shal

i ncl ude the anpunt paid by the Commonwealth to a pharmacy for a

drug under the current retail pharnmacy rei nbursenent fornul a
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| ess any di scounts or rebates, including those invoiced during

t he previous cal endar quarter and inclusive of all dispensing

"Manuf acturer” means an entity which is engaged in any of the

(1) The production, preparation, propagati on, conpoundi ng,

conversi on or processing of prescription drug products directly

or indirectly by extracti on from substances of natural oriagin,

i ndependently by nmeans of chenmical synthesis or by a conbi nati on

of extraction and cheni cal synthesis.

(2) The packagi ng, repackagi ng, | abeling or rel abeling or

di stribution of prescription drug products. The termshall al so

i nclude the entity holding legal title to or possessi on of the

nati onal drug code nunber for the covered prescription drug. The

term does not include a whol esal e di stri butor of drugs,

drugstore chain organi zation or retail pharnmacy |licensed by the

Commpnweal t h.

"Nati onal drug code nunber" neans the identifying drug nunber

mai nt ai ned by the Food and Drug Adm ni stration. The conplete 11-

digit nunber nmust include the | abel er code, product code and

package si ze code.

Secti on 456. Rebates.--(a) Any Commonweal t h phar nacy

program that requires a nanufacturer to renit a rebate to the

program as a condition of participation shall have a clearly

defined rem ttance procedure. The procedure shall include a

process for the efficient collection of rebates that are not in

di spute and a di spute resol uti on process.

(b)Y The devel opnent of the renm ttance procedure shal

i ncl ude consi deration of the feasibility of a uniform procedure

anong Commonweal t h phar nacy progr ans.
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(c) A surcharge penalty nmay be | evied by any Commonweal t h

phar macy program agai nst any nanufacturer for the coll ecti on of

past due rebates that are not in dispute, unless the surcharge

is prohibited by Federal |aw. The penalty nay be | evied on any

rebate nore than one year past due. The surcharge shall be in

addition to any i nterest and penalties authorized under exi sting

| aw or contractual aqgreenent and shall be equal to fifteen

percent of the principal owed for each year that the rebate is

past due. The cal cul ati on of the surcharge shall be prorated for

any portion of the year that the rebate i s past due. Notice

shall be provided to the manufacturer prior to applying the

surcharge to any past due manufacturer's rebates. The

manuf acturer shall be provided with thirty days fromthe date of

the notice to sati sfy any past due cl ai ns.

Secti on 457. Phar macy Managenent Systens.--(a) Each

Commpnweal t h pharnmacy program shall devel op and i npl enent:

(1) an online clainms adjudi cati on system and

(2) a uniform coordi nated and standardi zed auditi ng

procedure. Not hing shall preclude the inpl enentation of

successful systens and auditi ng procedures utilized in an

exi sti ng Conmmonweal t h phar macy program

(b)Y Each Commpnweal th pharnmacy program shall ensure that a

t herapeutic drug utilization review systemis established to

nmoni tor and correct msutilization of drug therapies. The system

shal | provide prospective and retrospective anal ysi s of

potentially dangerous drug i nteractions, duplicative therapies,

maxi num al | owabl e dosi nqg, therapy duration and drug utilization.

Not hi ng shall preclude the i npl enentati on of successful systens

utilized in an existing Conmbnweal th pharnmacy program

(c) Each Commpbnweal th pharnmacy program shall ensure that a
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surveillance utilization review systemis established to

nonitor, identify and i nvesti gate potential drug msutilization.

The system shall nonitor potential fraud and abuse by enroll ees,

providers and prescribers for all appropriate Commonweal th

phar macy prograns. Not hing shall preclude the i npl enentati on of

successful systens utilized in an exi sti ng Conmonweal th phar macy

(d) Each Commonweal th pharnmacy program shall establish a

procedure to ensure that, notw thstandi ng the provisions of the

act of Novenber 24, 1976 (P.L.1163, No.259), referred to as the

CGeneri c Equi val ent Drug Law, a brand nane product shall be

di spensed and not substituted with an A-rated generic

t herapeutically equivalent drug if it is the | east expensive

alternative for the specific Commonweal th pharmacy program

Secti on 458. Enroll ment Limtation.--Upon enrollnent in a

managed care plan, an eligi ble person who retains eligibility

shall maintain enrollnment in the nanaged care plan for not |ess

than twel ve nonths unless a waiver is granted by the departnent.

Secti on 459. Est abl i shed Drug Regi nens. - - When det er m ni ng

pri or authorization criteria for a preferred drug cl ass, the

departnent shall consider the potential destabilizing effect on

the recipient's health by any change in the recipient's

establ i shed drug reqgi nen i ncluding, but not limted to,

prescripti on drugs for hunman i nmunodefici ency virus (H V),

acqui red i nmune defici ency syndronme (Al DS), behavi oral heal th,

henophilia, hepatitis C, biologic drugs, inmmunosuppressants and

anti convul sants.

Section 7. Section 472 of the act, anmended July 9, 1976
(P.L.543, No.132), is anended to read:

Section 472. Oher Conputations Affecting Counties.--To
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1 conpute for each nonth the anobunt expended as nedi cal assistance
2 for public nursing home care on behal f of persons at each public
3 nedical institution operated by a county, county institution

4 district or municipality and the anmount expended in each county
5 for aid to famlies with dependent children on behal f of

6 children in foster famly homes or child-caring institutions,

7 plus the cost of adm nistering such assistance. From such total
8 amount the departnment shall deduct the anobunt of Federal funds

9 properly received or to be received by the departnment on account
10 of such expenditures, and shall certify the renai nder increased
11 or decreased, as the case may be, by any anount by which the sum
12 certified for any previous nonth differed fromthe anmount which
13 should have been certified for such previous nonth, and by the
14 proportionate share of any refunds of such assistance, to each
15 appropriate county, county institution district or nunicipality.
16 The anounts so certified shall become obligations of such

17 counties, county institution districts or nunicipalities to be
18 paid to the departnent for assistance: Provided, however, That
19 [for the fiscal year 1976-77, the obligations of the counties
20 shall be the anpbunts so certified representing aid to dependent
21 children foster care as conputed above and three-fourths of the
22 anount so certified above for public nursing hone care: And
23 provided further, That for fiscal year 1977-78 and thereafter,
24 the obligations of counties shall be the amobunts so certified
25 representing aid to dependent children foster care as conputed
26 above plus one-half of the anpbunt so certified above for public
27 nursing hone care: And provided further, That for the fiscal
28 year 1978-79, the obligations of the counties shall be the
29 anounts so certified representing aid to dependent chil dren

30 foster care as conputed above plus one-quarter of the anmount so
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certified above for public nursing honme care: And provided
further, That] for fiscal year 1979-80 and thereafter, the
obl i gations of the counties shall be the ambunts so certified
representing aid to dependent children foster care as conputed

above plus one-tenth of the anount so certified above for public

nursing home care[.]: And provided further, That as to public

nursi ng hone care, for fiscal year 2005-2006 and thereafter, the

obligations of the counties shall be the anpbunt so certified

above, | ess nine-tenths of the non-Federal share of paynents

made by the department during the fiscal year to county hones

for public nursing care at rates established in accordance with

section 443.1(5).

Section 7.1. Section 1402(d) of the act, added July 10, 1980
(P.L.493, No.105), is anended and the section is anmended by
addi ng a subsection to read:

Section 1402. Special Provider Participation Requirenents.--
* x *

(d) Each [skilled] nursing facility [or intermedi ate care
facility] shall maintain a conplete and accurate record of al
recei pts and di sbursenents for nedical assistance recipients’
personal funds and shall furnish each such patient a quarterly
report of all transactions recorded for that recipient.

(e) Each nursing facility shall be inspected at | east tw ce

annual ly for conpliance with this act and requl ati ons of the

depart nent.

Section 8. Section 1409(b)(7) and (8) of the act, added July
10, 1980 (P.L.493, No.105), are anended to read:

Section 1409. Third Party Liability.--* * *

(b) * * =

(7) In the event of judgnent [or], award or settlenent in a
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suit or claimagainst such third party or insurer:

(1) If the action or claimis prosecuted by the beneficiary
al one, the court or agency shall first order paid from any
j udgnment or award the reasonable |itigation expenses, as
determ ned by the court, incurred in preparation and prosecution
of such action or claim together with reasonable attorney's
fees, when an attorney has been retained. After paynent of such
expenses and attorney's fees the court or agency shall, on the
application of the departnent, allow as a first |ien against the
anount of such judgnment or award, the anmount of the
[departnent's] expenditures for the benefit of the beneficiary
under the nedical assistance prograni, as provided in subsection
(d)].

(i) 1If the action or claimis prosecuted both by the
beneficiary and the departnment, the court or agency shall first
order paid fromany judgnment or award, the reasonable litigation
expenses incurred in preparation and prosecution of such action
or claim together with reasonable attorney's fees based solely
on the services rendered for the benefit of the beneficiary.
After paynment of such expenses and attorney's fees, the court or
agency shall apply out of the bal ance of such judgnment or award
an amount of benefits paid on behalf of the beneficiary under
t he nedi cal assi stance program

(iii) Wth respect to clains against third parties for the

cost of nedical assi stance services delivered through a nanaged

care organi zati on contract, the departnent shall recover the

actual paynent to the hospital or other nedical provider for the

service. If no specific paynment is identified by the nanaged

care organi zation for the service, the departnent shall recover

its fee schedul e anobunt for the service.
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(8) [The court or agency shall, upon further application at
any tinme before the judgnent or award is satisfied, allow as a

further lien] Upon application of the departnent, the court or

agency shall allow a |lien against any third party paynent or

trust fund resulting froma judgnent, award or settlenent in the

anount of any expenditures [of the departnent] in paynent of
addi tional benefits arising out of the same cause of action or
cl ai m provi ded on behalf of the beneficiary under the nedi cal
assi stance program [where] when such benefits were provided or

becane payabl e subsequent to the [original order] date of the

judgnent, award or settl enent.

* * %

Section 9. The act is anmended by addi ng sections to read:

Secti on 1413. Data Matching.--(a) Al entities providing

health i nsurance or health care coverage to individuals residing

within this Commonweal th shall provide such i nformati on on

coverage and benefits as the departnent nay specify, for any

reci pient of nedi cal assi stance or child support services

identified by the departnent by name and ei ther policy nunber or

Soci al Security nunber.

(b)Y Al entities providing health i nsurance or health care

coverage to individuals residing within this Commonweal th shal

recei ve, process and pay clains for rei nbursenent submtted by

the department with respect to nedi cal assi stance reci pi ents who

have coverage for such cl ai ns.

(c) To the maxi num extent pernmtted by Federal |aw, and

notw t hst andi ng any policy or plan provision to the contrary, a

claimby the departnent for rei nbursenent of nedi cal assi stance

shall be deened tinely filed with the entity providing health

i nsurance or health care coverage if it is filed as foll ows:
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(1) within five years of the date of service for all dates

of service occurring on or before June 30, 2007; or

(2) within three years of the date of service for all dates

of service occurring on or after July 1, 2007.

(d) The departnent is authorized to enter i nto agreenents

with entities providing health i nsurance and health care

coverage for the purpose of carrying out the provisions of this

section. The aqgreenent shall provide for the el ectroni c exchange

of data between the parties at a nutually agreed upon frequency,

but no | ess than once every two nonths, and may al so all ow for

paynent of a fee by the departnent to the entity providing

health i nsurance or health care cover age.

(e) Followi ng notice and hearing, the departnent may i npose

a penalty of up to one thousand dollars ($1,000) per violation

upon any entity that willfully fails to conply with the

obligations i nposed by this section.

(f) This section shall apply to every entity providing

health i nsurance or health care coverage within this

Commpnweal th, including, but not limted to, plans, policies,

contracts or certificates issued by:

(1) A stock insurance conpany incorporated for any of the

pur poses set forth in section 202(c) of the act of May 17, 1921

(P.L.682, No.284), known as "The | nsurance Conpany Law of 1921."

(2) A nutual insurance conpany incorporated for any of the

pur poses set forth in section 202(d) of "The | nsurance Conpany

Law of 1921."

(3) A professional health services plan corporation as

defined in 40 Pa.C.S. Ch. 63 (relating to professional health

servi ces plan corporations).

(4) A health mai ntenance organi zati on as defined in the act
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1 of Decenber 29, 1972 (P.L.1701, No.364), known as the "Health

2 Maintenance Organization Act.”

3 (5 Afraternal benefit society as defined in section 2403
4 of "The Insurance Conpany Law of 1921."

5 (6) A person who sells or issues contracts or certificates
6 of insurance which neet the requirenents of this act.

7 (7) A hospital plan corporation as defined in 40 Pa.C S. Ch.
8 61 (relating to hospital plan corporations).

9 (8) Health care plans subject to the Enpl oyee Retirenent

10 Incone_Security Act of 1974 (Public Law 93-406, 88 Stat. 829) to
11 the maxinmumextent pernmitted by Federal |aw.

12 Section 1414. Special Needs Trusts.--(a) A special needs
13 trust nust be approved by a court of conpetent jurisdiction if
14 required by rules of court.

15 (b) A special needs trust shall conply with all of the

=
o
—
=3
o
=3
>
12

17 (1) The beneficiary shall be an individual under the age of
18 sixty-five who is disabled, as that termis defined in Title XVl
19 of the Social Security Act (49 Stat. 620, 42 U.S.C. 8§ 1381 et
20 seq).

21 (2) The beneficiary shall have special needs that will not
22 be net without the trust.

23 (3) The trust shall provide:

24 (i) That all distributions fromthe trust nust be for the
25 sole benefit of the beneficiary.

26 (ii) That any expenditure fromthe trust nust have a

27 reasonable relationship to the needs of the beneficiary.

28 (iii) That upon the death of the beneficiary, or upon the
29 earlier termnation of the trust, the departnent and any ot her

30 state that provided nedi cal assistance to the beneficiary nust
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be rei nbursed fromthe funds remaining in the trust up to an

anount equal to the total nedical assi stance paid on behal f of

the beneficiary before any other claimant i s paid: Provided,

however, That in the case of an account in a pooled trust, the

trust shall provide that no nore than fifty percent of the

anount renmaining in the beneficiary's pool ed trust account nay

be retained by the trust wi thout any obligation to rei nburse the

depart nent.

(4) The departnent, upon review of the trust, nust deterni ne

that the trust conforns to the requirenents of Title XIX of the

Social Security Act (42 U.S.C. 8 1396 et seq.), this section,

any other State | aw and any regul ati ons or statenents of policy

adopted by the departnent to inplenent this section.

(c) If at any tinme it appears that any of the requirenents

of subsection (b) are not satisfied or the trustee refuses

wi t hout good cause to make paynents fromthe trust for the

speci al needs of the beneficiary, and provided that the

departnent or any other public agency in this Commonweal th has a

cl ai m agai nst trust property, the departnent or other public

agency nmay petition the court for an order term nati ng the

(d) Before the funding of a special needs trust, all liens

and clains in favor of the departnent for repaynent of cash and

medi cal assi stance shall first be satisfied.

(e) At the death of the beneficiary or upon earlier

termnation of the trust, the trustee shall notify and request a

statenent of claimfromthe departnent, addressed to the

(f) As used in this section, the foll owi ng words and phrases

shall have the foll owi ng neani ngs:
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3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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26
27
28
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30

"Pool ed trust"” neans a trust subject to the act of Decenber

9, 2002 (P.L.1379, No.168), known as the "Pool ed Trust Act."

"Speci al needs" neans those itens, products or services not

covered by the nedi cal assi stance program i nsurance or other

third-party liability source for which a beneficiary of a

special needs trust or his parents are personally |iable, and

that can be provided to the beneficiary to i ncrease the

beneficiary's quality of life, to assist in, and are related to,

the treatment of the beneficiary's disability. The term nay

i ncl ude nedi cal expenses, dental expenses, nursing and cust odi al

care, psychiatric/psychol ogi cal services, recreati onal therapy,

occupati onal therapy, physical therapy, vocational therapy,

dur abl e nedi cal needs, prosthetic devices, special

rehabilitati ve services or equi pnent, disability-rel ated

trai ni ng, educati on, transportati on and travel expenses, dietary

needs and suppl enents, rel ated i nsurance and ot her goods and

servi ces specified by the departnent.

"Speci al needs trust" neans a trust or an account in a pool ed

trust that is established in conpliance with this section for a

beneficiary who is an individual who is disabled, as such term

is defined in Title XVI of the Social Security Act (42 US.C. §

1382c(a)(3)), as anended, consists of assets of the individual,

and is established for the purpose or with the effect of

establi shing or mai ntai ning the beneficiary's resource

eligibility for nedi cal assi stance.

Secti on 1415. Heal th | nsurance Prem um Paynent Program --(a)

The departnment is authorized to purchase enpl oye group heal th

care coverage on behalf of any nedi cal assi stance recipi ent

whenever it is cost effective to do so.

(b) Upon request of the departnent, every insurer shal
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provi de the departnment with benefit i nfornati on needed to

deternmine the eligibility of a nedi cal assi stance recipient for

enpl oye group health care cover age.

(c) Every insurer shall honor a request for enroll ment and

pur chase of enpl oye group heal th i nsurance submtted by the

departnent with respect to a nedi cal assi stance reci pient with

consi deration for enroll nent season restrictions, but no

enroll nent restrictions shall delay enroll nent nore than ni nety

days fromthe date of the departnment's request. Once enroll ed,

the i nsurer shall honor a request for disenroll nent submtted by

the department, w thout inposing personal liability upon the

medi cal assi stance reci pient, whenever it is no | onger cost

effective for the departnent to pay the prem uns or when the

recipient is no longer eliqgible for medi cal assi stance.

(d) The departnent nmay adnministratively i npose a civil

penalty of up to one thousand dollars ($1, 000) per viol ation

agai nst any insurer who fails to conply with the requirenents of

this section.

(e) This section shall apply to all such policies,

contracts, certificates or prograns i ssued, renewed, nodified,

altered, anended or rei ssued on or after the effecti ve date of

this section.

(f) As used in this section, the foll owi ng words and phrases

shall have the foll owi ng neani ngs:

(1) The term"insurer" includes:

(i) A stock insurance conpany incorporated for any of the

pur poses set forth in section 202(c) of the act of May 17, 1921

(P.L.682, No.284), known as "The | nsurance Conpany Law of 1921."

(ii) A nutual insurance conpany incorporated for any of the

pur poses set forth in section 202(d) of "The | nsurance Conpany
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Law of 1921."

(iii) A professional health services plan corporati on as

defined in 40 Pa.C.S. Ch. 63 (relating to professional health

servi ces plan corporations).

(iv) A hospital plan corporation as defined in 40 Pa.C. S.

Ch. 61 (relating to hospital plan corporations).

(v) A fraternal benefit society as defined in 40 Pa.C. S. Ch.

63.

(vi) A health mai ntenance organi zati on as defined in the

"Heal th Mai nt enance Organi zati on Act."

(vii) Any other person who sells or issues contracts or

certificates of insurance.

(viii) A person, including an enployer or third party

admi ni strator, providing or adm ni steri ng enpl oyee group heal th

care coverage, to the nmaxi rum extent pernitted by Federal | aw.

(2) The phrase "enpl oye group health care coverage" neans

health care coverage that the departnent is authorized to

pur chase for nedi cal assi stance recipients in section 1906 of

the Social Security Act (49 Stat. 620, 42 U S.C. § 1396e).

Secti on 1416. Parity in | nsurance Coverage for State-Omed

Psychi atric Hospitals.--(a) No insurer providing inpatient

psychiatric care coverage to i ndividuals covered by that

insurer's plan shall deny paynent to a State-owned psychiatric

hospital for nedically necessary services provided to that

i ndi vidual solely on the basis that the hospital is a

governnent -owned facility; has no signed provider agreenent with

the insurer; or does not participate in the insurer's network.

(b)Y The provision of psychiatric services at a State-owed

psychiatric hospital shall be an assi gnnent by operati on of | aw

to the hospital of the individual's right to recover for such
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services fromthat individual's insurer. The departnent may sue

for and recover any anpunts due fromthat individual's insurer.

(c) In determning the nedical necessity of any inpatient

psychiatric stay at a State-owned psychiatric hospital, it shal

be rebuttably presunmed that the patient could not be treated in

an alternative setting if either of the foll owi ng appli es:

(1) The stay was required by court order.

(2) The patient was transferred to the State-owned

psychiatric hospital froman acute psychiatric care facility, or

froman acute psychiatric care unit of a general hospital,

because the patient was determ ned nedically inappropriate for

(d) State-owned psychiatric hospitals nay enter into

provi der agreenents with insurers and nay accept paynents under

such provider agreenents as paynent in full, excluding the

patient's liability for unpai d deducti bl e and coi nsur ance

anounts. In the absence of a provider agreenent, the insurer

shal |l make paynent for a hospital stay at its usual rate of

paynent to contracted psychiatric hospital providers, or in the

absence of such a rate, the rate that the nedi cal assi stance

program woul d pay for such care.

(e) The departnent nmay adninistratively i npose a penalty of

up to one thousand dollars ($1,000) per viol ati on agai nst any

insurer that fails to conply with the requirenents of this

secti on.

(f) For the purposes of this section, the term"insurer"

i ncl udes:

(1) A stock insurance conpany incorporated for any of the

pur poses set forth in section 202(c) of the act of May 17, 1921

(P.L.682, No.284), known as "The | nsurance Conpany Law of 1921."
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(2) A nutual insurance conpany incorporated for any of the

pur poses set forth in section 202(d) of "The | nsurance Conpany

Law of 1921."

(3) A professional health services plan corporation as

defined in 40 Pa.C.S. Ch. 63 (relating to professional health

servi ces plan corporations).

(4) A hospital plan corporation as defined in 40 Pa.C. S. Ch.

61 (relating to hospital plan corporations).

(5) A fraternal benefit society as defined in 40 Pa.C. S. Ch.

63.

(6) A health nmmi ntenance organi zati on as defined in the act

of Decenber 29, 1972 (P.L.1701, No.364), known as the "Heal th

Mai nt enance Organi zati on Act."

(7)) Any other person who sells or issues contracts or

certificates of insurance.

(8) Any person, including an enployer or third-party

adm ni strator, providing or adm ni steri ng enpl oye group heal th

care coverage, to the nmaxi rum extent pernitted by Federal | aw.

Section 10. This act shall take effect imrediately.
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