PRI OR PRINTER S NO. 1118 PRINTER S NO. 1960

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 983 5

| NTRODUCED BY T. STEVENSON, MANN, BAKER, BALDW N, BASTI AN,

CALTAG RONE, CAPPELLI, CAUSER, CAWEY, CREIGHTON, DENLI NGER
DeWEESE, FEESE, FRANKEL, CEI ST, GODSHALL, HENNESSEY, HERMAN
HERSHEY, JAMES, W KELLER, LEACH, LEVDANSKY, MARKOSEK
MARSI CO, McCALL, McGEEHAN, MUSTI O NAILOR, O NEILL, PICKETT,
Pl STELLA, READSHAW RCEBUCK, SAI NATO, SATHER, SEMVEL, SHANER
R STEVENSQON, THOVAS, TURZAI, WALKO, WATSON, WLT,
YOUNGBLOOD, ADOLPH AND FABRI ZI O, MARCH 15, 2005

AS

REPORTED FROM COW TTEE ON FI NANCE, HOUSE OF REPRESENTATI VES,
AS AVENDED, MAY 11, 2005
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AN ACT

Amendi ng the act of March 4, 1971 (P.L.6, No.2), entitled "An

act relating to tax reformand State taxation by codifying
and enunerating certain subjects of taxation and inposing

t axes thereon; providing procedures for the paynent,

col l ection, adm nistration and enforcenent thereof; providing
for tax credits in certain cases; conferring powers and

i mposi ng duties upon the Departnent of Revenue, certain

enpl oyers, fiduciaries, individuals, persons, corporations
and other entities; prescribing crinmes, offenses and

penal ties,” further providing, in filmproduction tax credit,

for the definitions of “fm~ "DEPARTMENT," "FILM" "PASS- <—

THROUGH ENTI TY, " "Pennsyl vani a producti on expense" and
"production expense"; providing, in filmproduction tax
credit, for the definition of "start date"; further

providing, in filmproduction tax credit, for credit for
qualified film producti on expenses; providing for film
production tax credits; further providing, in film production

tax credit, for carryover and refund of credits and, for <—
[imtation on credits, FOR PASS- THROUGH ENTITY, FOR REPORT TO <—

GENERAL ASSEMBLY AND FOR TERM NATI ON; i nposing penalties; and
provi ding for findings and decl arati ons.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. The definitions of “flm" "DEPARTMENT," "FILM" <—
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" PASS- THROUGH ENTI TY, " "Pennsyl vani a producti on expense" and
"production expense" in section 1702-C of the act of March 4,
1971 (P.L.6, No.2), known as the Tax Reform Code of 1971, added
July 20, 2004 (P.L.801, No.95), are anmended and the section is
anended by adding a definition read:
Section 1702-C. Definitions.

The foll owi ng words and phrases when used in this article
shall have the neanings given to themin this section unless the

context clearly indicates otherw se:

* *x * <

" DEPARTMENT. " THE DEPARTMENT OF [ REVENUE] COMVUNI TY AND <—

ECONOM C DEVELOPMENT OF THE COMVONVEALTH.

"Film" [The termincludes a] A feature filni,] or a
television series [and a tel evision show of 15 m nutes or nore

in length, intended] which is intended as programming for a

nati onal audi ence. The term does not include a production
featuring news, current events, weather and market reports, or
public programm ng, tal k show, gane show, sports event, awards
show or other gala event, a production that solicits funds, a
production that primarily markets a product or service, a
production containi ng obscene material or performances as
defined in 18 Pa.C. S. 8 5903(b) (relating to obscene and ot her
sexual materials and performances) or a production primarily for
private, political, industrial, corporate or institutional

pur poses.

" PASS- THROUGH ENTITY." A PARTNERSHI P [ AS DEFINED I N SECTION  <—
301(N.0)] OR A PENNSYLVANI A S CORPORATI ON AS DEFI NED | N SECTI ON
[301(N.1)] 301(N.0) AND (N.1).

"Pennsyl vani a production expense." A production expense

20050H0983B1960 - 2 -
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incurred in this Commonweal th. Fhe FOR PURPOSES OF WAGES AND

SALARIES, THE termincludes only wages and sal ari es on whi ch the

taxes i nposed by Article Il or |V have been paid or accrued.

"Production expense." An expense incurred in the production

of afilm The termincludes the aggregate anobunt of wages and

sal aries of individuals each of whomreceive | ess than

$1, 000, 000 and are enployed in the production of [a filmon

whi ch the taxes inposed by Article Il or IV have been paid or
accrued] the film the costs of construction, operations,

edi ting, photography, sound synchronization, |ighting, wardrobe
and accessories; and the cost of rental of facilities and

equi pnent. The term does not include expenses incurred in

purchasing story rights, devel opnent costs, marketing or

advertising a film

* * %

"Start date." The first day of princi pal photography in this

Commpnweal t h.

* * %

Section 2. Section 1703-C of the act, added July 20, 2004
(P.L.801, No.95), is anended to read:
Section 1703-C. Credit for qualified film production expenses.

[(a) GCeneral rule.--A taxpayer who incurs a qualified film
producti on expense in a taxable year may apply for a film
production tax credit as provided in this article. A taxpayer
seeking a credit under this article nmust submit an application
to the departnment by February 15 for qualified film production
expenses incurred in the taxable year that ended in the prior
cal endar year.

(b) Amount of credit.--A taxpayer that is qualified under

subsection (a) shall receive a filmproduction tax credit for

20050H0983B1960 - 3 -
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t he taxabl e year in the anount of 20% of the qualified film
producti on expenses.

(c) Notification.--By August 15 of the cal endar year
following the close of the taxable year during which the
qualified film production expense was incurred, the departnent
shall notify the taxpayer of the anpbunt of the taxpayer's film
production tax credit approved by the departnent.]

(a) Application.--A taxpayer nay apply to the Departrwent—of
Cormmuni-ty—and—Economc—Devel oprent DEPARTMENT for _a film

production tax credit. The application shall be on the form

requi red by the

DEPARTMENT.

(b) Review and approval . --The Bepartrent—of —Comrunity and
Economc—bPeveloprent DEPARTMENT shal |l review the application
Upon deternmining the qualified filmproduction expense anount
for the taxpayer, the Departnent—of Community and Econom¢
Beveloprrent DEPARTMENT nmay approve the taxpayer for a film

producti on tax credit. The Department—of Community and FEconomc
Pevel oprent DEPARTMENT shall qgive priority considerations to

applications with the earliest start date.

(©) APPEALS.--1F A TAXPAYER DI SAGREES W TH THE DETERM NATI ON

OF THE DEPARTMENT AS TO THE ELIGBILITY OF THE TAXPAYER TO

RECEI VE A FI LM PRODUCTI ON TAX CREDIT OR THE TAXPAYER DI SAGREES

WTH THE AMOUNT CF THE FI LM PRODUCTI ON TAX CREDI T APPROVED BY

THE DEPARTMENT, THE TAXPAYER MAY APPEAL THE DETERM NATI ON OF THE

DEPARTMENT PURSUANT TO THE ACT OF APRIL 9, 1929 (P.L.177,

NO. 175), KNOWN AS THE ADM NI STRATI VE CODE OF 1929.

ey (D) Contract.--I1f the Bepartrent—of Communityand
Economc—Developrent DEPARTMENT approves the taxpayer's
application under subsection (b), the Bepartrent—of Corrunity

20050H0983B1960 - 4 -



1 and EconomicDeveloprent DEPARTMENT and t he taxpayer shal

enter

2 into a contract containing the foll ow ng:

3 (1) An item zed list of production expenses to be

4 incurred.

5 (2) An item zed |list of Pennsylvania production expenses
6 to be incurred.

7 (3) A conmitnent by the taxpayer to incur the qualified
8 filmproduction expenses as item zed.

9 (4) The start date.

10 (5) Any other informati on the DPepartrent—of Corrunity

11 and—EconomcDPeveloprent DEPARTMENT deens appropri ate.
12 () (E) Certificate.--Upon execution of the contract

13 required by subsecti on ¢ —the Departrment—of Cormunity—and

14 EconomicDPeveloprent (D), THE DEPARTMENT shall award the

15 taxpayer a fil mproduction tax credit and i ssue the taxpayer a

16 film production tax credit certificate.

17 {e}> (F) Limtations.--

18 (1) The aggregate anount of fil m production tax credits

19 awar ded by t he Bepartment—of Community and Economc

20 Pevel oprent—under—subsection{d)> DEPARTVMENT UNDER SUBSECTI ON

21 (E) shall not exceed $10,000,000 in any fiscal year.

22 (2) FOR THE 2005-2006 FI SCAL YEAR THE AMOUNT OF FI LM

23 PRODUCTI ON TAX CREDI TS TO BE APPROVED UNDER THI' S ARTI CLE

24 SHALL BE $10, 000, 000 LESS THE FI LM PRODUCTI ON TAX CREDI TS TO
25 BE AWARDED BY THE DEPARTMENT OF REVENUE BY AUGUST 15, 2005,
26 FOR EXPENSES | NCURRED FOR THE PERI OD FROM JULY 1, 2004, TO
27 DECEMBER 31, 2004.

28 (3) TF A TAXPAYER APPEALED THE DETERM NATI ON OF THE

29 DEPARTMENT PURSUANT TO SUBSECTI ON (C) AND A FI NAL

30 DETERM NATION IS MADE THAT AN ENTITY IS ENTITLED TO A FILM

20050H0983B1960 - 5 -
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PRODUCTI ON TAX CREDIT OR ADDI TI ONAL_FI LM PRODUCTI ON TAX

CREDI T, THE AMOUNT OF NEW OR ADDI TIONAL CREDI T GRANTED SHALL

BE DEDUCTED FROM THE $10, 000, 000 FI LM PRODUCTI ON TAX CREDI T

AVAI LABLE FOR APPROVAL I N THE FI SCAL YEAR THE FI NAL

DETERM NATI ON WAS MADE | F POSSIBLE. | F THE ENTI RE $10, 000, 000

FI LM PRODUCTI ON TAX CREDI T_AVAI LABLE FOR THE FI SCAL YEAR HAS

BEEN APPROVED VWHEN THE FI NAL DETERM NATION IS MADE, THE

AMOUNT_OF NEW OR ADDI TIONAL CREDI T SHALL BE DEDUCTED FROM THE

$10, 000, 000 FI LM PRODUCTI ON TAX CREDI T AVAI LABLE | N THE

FOLLOW NG FI SCAL YEAR

2> (4) The aggregate anount of fil m producti on tax <—

credits awarded by the Departrent—of Community—and Economc <—
Developrent—under—subseetion—{dy DEPARTVENT UNDER SUBSECTI ON <—

(E) to a taxpayer for a filmmy not exceed 20% of the

qualified fil mproducti on expenses to be incurred.

Section 3. The act is anmended by adding a section to read:

Section 1703. 1-C. Fil m production tax credits.

(a) Caim--In accordance with subsection (b), a taxpayer

may claima fil mproduction tax credit against the qualified tax

liability of the taxpayer.

(b)Y Cap.--The aggregate anpunt of fil m production tax

credits clained by a taxpayer under subsection (a) may not
exceed the anpunt approved by the BPepartrent—of Community—and <—

Econom-cDeveloprent—under—section1703- (e {3y DEPARTVMENT UNDER <—
SECTI ON 1703-C(B) for the taxpayer for that taxable year.

Section 4. Sections 1704-C and 1707-C of the act, added July
20, 2004 (P.L.801, No.95), are anended to read:
Section 1704-C. Carryover, carryback, refund and assi gnnent of
credit.

(a) GCeneral rule.--If the taxpayer cannot use the entire

20050H0983B1960 - 6 -
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anount of the film production tax credit for the taxable year in
which the filmproduction tax credit is first approved, then the
excess may be carried over to succeedi ng taxable years and used
as a credit against the qualified tax liability of the taxpayer
for those taxable years. Each tine that the film production tax
credit is carried over to a succeeding taxable year, it shall be
reduced by the anobunt that was used as a credit during the

i mredi ately preceding taxable year. The film production tax
credit provided by this article may be carried over and applied
to succeedi ng taxable years for no nore than three taxable years
following the first taxable year for which the taxpayer was

entitled to claimthe credit.

(b) Application.--A filmproduction tax credit approved by

[ DEPARTMENT OF REVENUE] DEPARTMENT for qualified film production
expenses in a taxable year first shall be applied against the
taxpayer's qualified tax liability for the current taxable year
as of the date on which the credit was approved before the film
production tax credit can be applied against any tax liability
under subsection (a).

(c) No carryback.--A taxpayer is not entitled to carry back
or obtain a refund of an unused film production tax credit.

(d) Sale or assignnent.--

(1) A taxpayer, upon application to and approval by the

[ Departnent of Community and Econom c Devel opnent ]

DEPARTMENT, may sell or assign, in whole or in part, a film

production tax credit granted to the taxpayer under this

article.

(2) The Department of [Community and Economi c
Devel opnent] REVENUE and the departnent shall jointly

20050H0983B1960 - 7 -
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pronmul gate regul ations for the approval of applications under
this subsection.
(3) Before an application is approved, the [departnent]

DEPARTMENT OF REVENUE nust make a finding that the applicant

has filed all required State tax reports [for the taxable
year for which the qualified expenses were approved] and

returns for all applicable taxable years and paid any bal ance

of State tax due as determ ned at settl enent, assessnent or

determi nation by the [departnment] DEPARTMENT OF REVENUE

(4) Notw thstandi ng any ot her provision of |aw, the

[ departnent] DEPARTMENT OF REVENUE shall settle, assess or

determ ne the tax of an applicant under this subsection
within 90 days of the filing of all required final returns or
reports in accordance with section 806.1(a)(5) of the act of
April 9, 1929 (P.L.343, No.176), known as The Fi scal Code.
(e) Purchasers and assignees.--The purchaser or assignee of
a portion of a filmproduction tax credit under subsection (d)
shall imediately claimthe credit in the taxable year in which
t he purchase or assignnment is nade. The anobunt of the film
production credit that a purchaser or assignee nmay use agai nst
any one qualified tax liability may not exceed 50% of such
qualified tax liability for the taxable year. The purchaser or
assi gnee may not carry over, carry back, obtain a refund of or
sell or assign the filmproduction tax credit. The purchaser or
assi gnee shall notify the Departnent of Revenue of the seller or
assignor of the filmproduction tax credit in conpliance with
procedures specified by the Departnment of Revenue.
[ Section 1707-C. Limtation on credits.

(a) GCeneral rule.--The total anpunt of credits approved by

t he department shall not exceed $10, 000,000 in any fiscal year.

20050H0983B1960 - 8 -
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(b) Exception.--1f the total anpbunt of film production tax
credits applied for by all taxpayers exceeds the anmount
all ocated for those credits, then the filmproduction tax credit
to be received by each applicant shall be the product of the
al l ocated amount multiplied by the quotient of the film
production tax credit applied for by the applicant divided by
the total of all film production credits applied for by al
appl i cants, the al gebraic equival ent of which is:
taxpayer's film production tax credit = anount all ocated
for those credits X (filmproduction tax credit applied
for by the applicant/total of all film production tax
credits applied for by all applicants).]
Section 5. The act is anmended by adding a section to read:

Section 1707.1-C. Penal ty.

A taxpayer which clains a fil mproduction tax credit and

fails to incur the anount of qualified fil mproducti on expense

agreed to in section 3703-C(e)Y{3) 1703-C(D)(3) for a filmin
t hat taxable year shall refund to the Commonweal th the f£1m

| . r Lai | | hi ele f he fil
DI FFERENCE BETWEEN THE AMOUNT OF FI LM PRODUCTI ON TAX CREDI T

APPROVED AND THE AMOUNT OF FI LM PRODUCTI ON TAX CREDI T ACTUALLY

EARNED PLUS A PENALTY OF 25% OF THE DI FFERENCE

3}y The-anendnent —of —sections 1703-C—1704-C-and-1707-C
20050H0983B1960 -9 -
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the—aet—

SECTION 6. SECTIONS 1708-C, 1709-C AND 1710-C OF THE ACT,
ADDED JULY 20, 2004 (P.L.801, NO 95), ARE AVENDED TO READ:
SECTI ON 1708-C.  PASS- THROUGH ENTI TY.

(A) GENERAL RULE.--1F A PASS- THROUGH ENTI TY HAS ANY UNUSED
TAX CREDI T UNDER SECTI ON 1704-C, | T MAY ELECT I N VRI TI NG,
ACCORDI NG TO PROCEDURES ESTABLI SHED BY THE [ DEPARTMENT]
DEPARTMVENT OF REVENUE, TO TRANSFER ALL OR A PORTION OF THE

CREDI T TO SHAREHOLDERS, MEMBERS OR PARTNERS | N PROPORTI ON TO THE
SHARE OF [ITS] THE ENTITY' S DI STRI BUTI VE | NCOVE TO WHI CH THE

SHAREHOLDER, MEMBER OR PARTNER | S ENTI TLED.

(B) LIMTATION --THE CREDI T PROVI DED UNDER SUBSECTION (A) IS
I N ADDI TI ON TO ANY FI LM PRODUCTI ON TAX CREDIT TO VWH CH A
SHAREHOLDER, MEMBER OR PARTNER OF A PASS- THROUGH ENTITY | S
OTHERW SE ENTI TLED UNDER THI S ARTI CLE. HOWEVER, A PASS- THROUGH
ENTI TY AND A SHAREHOLDER, MEMBER OR PARTNER OF A PASS- THROUGH
ENTI TY MAY NOT CLAIM A CREDIT UNDER TH S ARTI CLE FOR THE SAME
QUALI FI ED FI LM PRODUCTI ON EXPENSE.

(© APPLI CATI ON. - - A SHAREHOLDER, MEMBER OR PARTNER OF A
PASS- THROUGH ENTI TY TO VHOM A CREDI T | S TRANSFERRED UNDER
SUBSECTI ON (A) SHALL | MVEDI ATELY CLAIM THE CREDI T I N THE TAXABLE
YEAR I N WHI CH THE TRANSFER IS MADE. [A CREDI T TRANSFERRED TO A
NATURAL PERSON MAY BE APPLI ED ONLY AGAI NST THE | NCOVE REFERRED
TO UNDER SECTI ON 303(A)(2).] THE SHAREHOLDER, MEMBER OR PARTNER
MAY NOT CARRY FORWARD, CARRY BACK, OBTAIN A REFUND OF OR ASS| GN

THE CREDI T.
SECTI ON 1709-C. REPORT TO GENERAL ASSEMBLY.

20050H0983B1960 - 10 -
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THE [ SECRETARY] DEPARTMENT SHALL SUBM T AN ANNUAL REPORT TO
THE GENERAL ASSEMBLY | NDI CATI NG THE EFFECTI VENESS OF THE FI LM
PRODUCTI ON TAX CREDI T PROVI DED BY TH S ARTI CLE NO LATER THAN
[APRI L] OCTOBER 1 FOLLOW NG THE YEAR IN WH CH THE CREDI TS WERE
APPROVED. THE REPORT SHALL | NCLUDE THE NAMES OF ALL TAXPAYERS
UTI LI ZING THE CREDIT AS OF THE DATE OF THE REPORT AND THE AMOUNT
OF CREDI TS APPROVED AND UTI LI ZED BY EACH TAXPAYER.
NOTW THSTANDI NG ANY LAW PROVI DI NG FOR THE CONFI DENTI ALI TY OF TAX
RECORDS, THE | NFORVATI ON CONTAI NED IN THE REPCORT SHALL BE PUBLIC
I NFORVATI ON.  THE REPORT MAY ALSO | NCLUDE ANY RECOMVENDATI ONS FOR
CHANCES | N THE CALCULATI ON OR ADM NI STRATI ON OF THE CREDI T.
SECTI ON 1710-C. TERM NATI ON.

THE DEPARTMENT SHALL NOT APPROVE A FI LM PRCODUCTI ON TAX CREDI T
UNDER THI' S ARTI CLE [ FOR TAXABLE YEARS ENDI NG AFTER DECEMBER 31,

2012] AFTER JUNE 30, 2013.

SECTION 7. TH' S ACT SHALL APPLY TO FI LM PRODUCTI ON EXPENSES
I NCURRED ON OR AFTER JANUARY 1, 2005. FILM TAX PRODUCTI ON
CREDI TS FOR THESE EXPENSES MAY NOT' BE AWARDED PRI OR TO JULY 1,
2005. TH' S ACT SHALL NOT AFFECT FI LM TAX PRODUCTI ON CREDI TS FOR
PRODUCTI ON EXPENSES | NCURRED FROM JULY 1, 2004, THROUGH DECEMBER
31, 2004, AND THE PROCESS FOR THE APPROVAL AND AWARDI NG OF THE
FI LM TAX PRODUCTI ON CREDI TS FOR THESES EXPENSES AS PROVI DED FOR
IN THE ACT OF JULY 20, 2004 (P.L.801, NO 95), ENTITLED "AN ACT
AVENDI NG THE ACT OF MARCH 4, 1971 (P.L.6, NO 2), ENTITLED ' AN
ACT RELATI NG TO TAX REFORM AND STATE TAXATI ON BY CODI FYI NG AND
ENUMERATI NG CERTAI N SUBJECTS OF TAXATI ON AND | MPCSI NG TAXES
THEREON, PROVI DI NG PROCEDURES FOR THE PAYMENT, COLLECTI ON,
ADM NI STRATI ON AND ENFORCEMENT THERECF; PROVI DI NG FOR TAX
CREDI TS | N CERTAI N CASES; CONFERRI NG PONERS AND | MPGSI NG DUTI ES
UPON THE DEPARTMENT OF REVENUE, CERTAI N EMPLOYERS, FI DUCI ARl ES,

20050H0983B1960 - 11 -



I NDI VI DUALS, PERSONS, CORPORATI ONS AND OTHER ENTI TI ES;
PRESCRI Bl NG CRI MES, OFFENSES AND PENALTI ES, " AUTHORI ZI NG A FI LM
PRODUCTI ON TAX CREDI T;, AND PROVI DI NG FOR THE PONERS AND DUTI ES

1
2
3
4 OF THE DEPARTMENT OF COVMUNI TY AND ECONOM C DEVELOPMENT AND THE
5 DEPARTMENT OF REVENUE. "

6

SECTION 8. TH S ACT SHALL TAKE EFFECT | MVEDI ATELY.
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