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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 520 5

| NTRODUCED BY VEON, LEVDANSKY, GRUCELA, BELARDI, BEBKO- JONES,
BELFANTI, BLAUM CALTAG RONE, DeWEESE, FABRI ZI O, FREEMAN,
GERGELY, HALUSKA, LaGROTTA, MCALL, MJINDY, RUFFI NG STURLA,
TANGRETTI, WALKO, WASHI NGTQON, GOODMAN, JOSEPHS, MANDERI NG,
McGEEHAN, ROONEY, SOLOBAY, SURRA, THOVAS, WANSACZ AND
WLLI AMS5, FEBRUARY 15, 2005

REFERRED TO COVMM TTEE ON FI NANCE, FEBRUARY 15, 2005
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AN ACT
Amendi ng the act of March 4, 1971 (P.L.6, No.2), entitled "An
act relating to tax reformand State taxation by codifying
and enunerating certain subjects of taxation and inposing

t axes thereon; providing procedures for the paynent,

col l ection, adm nistration and enforcenent thereof; providing

for tax credits in certain cases; conferring powers and

i mposi ng duties upon the Departnent of Revenue, certain

enpl oyers, fiduciaries, individuals, persons, corporations

and other entities; prescribing crinmes, offenses and

penalties,” further providing, in corporate net incone tax,
for the definition of "taxable incone.”

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 401(3)2 of the act of March 4, 1971
(P.L.6, No.2), known as the Tax Reform Code of 1971, is anended
by addi ng a paragraph to read:

Section 401. Definitions.--The followi ng words, terns, and
phrases, when used in this article, shall have the neaning
ascribed to themin this section, except where the context

clearly indicates a different neaning:
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* * %

(3) "Taxable incone." * * *

2. In case the entire business of any corporation, other
than a corporation engaged in doing business as a regul ated
i nvest ment conpany as defined by the Internal Revenue Code of
1986, is not transacted within this Commonweal th, the tax
i nposed by this article shall be based upon such portion of the
t axabl e i ncone of such corporation for the fiscal or cal endar
year, as defined in subclause 1 hereof, and may be determ ned as
foll ows:

* * %

(e) Conbi ned Reports.

(1) Taxable inconme of a corporation that is a nenber of a

uni tary busi ness group shall be determ ned by conbini ng the

busi ness i ncone of all nenbers of the unitary busi ness group,

deterni ning the apporti onnent factor for the unitary busi ness

group, applyving that apporti onment factor to the busi ness i ncone

of the corporati on and nmaki ng any adj ustnent for nonbusi ness

i ncone. The foll owi ng shall apply:

(A) Net operating | osses arising fromthe conbi ned

activities of a unitary group shall be avail able to other

menbers of the group if the nenber to which it was initially

assigned is unable to use it. In such cases it shall be assi gned

to other menbers in proportion to their share of the group's

unitary incone in the year of assi gnnent.

(B) Excess tax credits shall remain with the nenber of the

group that made the qualifying i nvestnent and shall not be

avai |l able to reduce the taxabl e revenue of any ot her nenbers of

the unitary group

(C) Corporate attri butes generated before conbi ned reporting
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requi renents took effect or before the corporati on becane a

menber of a unitary group shall be treated as bel onging to the

entity that established them and shall not be available to the

conbi ned group, except that corporate attri butes that nmature

under the conbi ned reporting regi ne shall be treated as if they

had arisen entirely within that regi mre. The departnent shal

have the authority and responsibility to i nsure that neither an

unfair benefit nor a |l ack of substantial fairness results during

the transition to or fromthe conbi ned reporti ng system

(D) For the purpose of the conbi ned report required under

the provisions of this paragraph, a unitary group nust adopt an

annual accounting period for the purpose of conputing the i ncone

included in the conbined report. Where a unitary group has a

hi erarchal structure, with a parent corporation at the top of

the hierarchy and subsidiaries and | ower-tier corporati ons under

it, the accounting period of the parent corporation shall be

used. In a hierarchal structure the parent corporation shall be

consi dered the principal nenber. If a unitary group does not

have a conmbn parent corporation for all nenbers of the group

t he nenber having the | argest aqqgregate anount of property and

payroll as apportioned to the State shall be consi dered the

pri nci pal nenber and have its accounti nqg peri od used for

pur poses of the conbi ned report.

(2) Notwi thstandi ng any other provision of |aw a taxpayer

subject to the taxes i nposed under this article nmay apportion

its i ncone under this paragraph. A return under a water's edge

el ecti on nust include the i ncome and apporti onment factors of

the following affiliated corporati ons only:

(A) a corporation incorporated in the United States in a

unitary relationship with the taxpayer and eligible to be
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included in a Federal consolidated return as described in

sections 1501 through 1505 of the Internal Revenue Code of 1986

(26 U.S.C. 88 1501-1505) that has nore than twenty per cent of

its payroll and property assignable to | ocati ons inside the

United States. For the purposes of determining eligibility for

inclusion in a Federal consolidated return under the provisi ons

of the Internal Revenue Code, the eighty per cent stock

ownership requi renent of 26 U . S.C. § 1504 nust be reduced to

ownership of over fifty per cent of the voting stock directly or

indirectly owned or controlled by an includabl e corporation;

(B) a donestic international sales corporation, as descri bed

in sections 991 through 994 of the Internal Revenue Code of 1986

(26 U.S.C. 88 991-994) and a foreign sales corporation, as

descri bed in sections 921 through 927 of the Internal Revenue

Code of 1986 (26 U.S.C. 88 921-927);

(C) an export trade corporation, as described in sections

970 and 971 of the Internal Revenue Code of 1986 (26 U.S.C. 88

970 and 971);

(D) a foreign corporation deriving gain or |loss fromthe

di sposition of a United States real property interest to the

extent recogni zed under section 897 of the Internal Revenue Code

of 1986 (26 U.S.C. 8§ 897);

(E) a corporation incorporated outside the United States if

over fifty per cent of its voting stock is owned directly or

indirectly by the taxpayer and if nore than twenty per cent of

the average of its payroll and property is assignable to a

| ocation inside the United States; or

(F) a corporation that is in a unitary relationship with the

t axpayer and that is incorporated in a tax haven, incl uding

Andorra, Anquilla, Antigua and Bar buda, Aruba, The Bahanas,
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1 Bahrain, Barbados, Belize, Bernuda, British Virgin |Islands,

2 Cayman |slands, Cook Islands, Turks and Caicos |slands,

3 Domnica, Gbraltar, Ganada, Guernsey-Sark-Al derney, Isle of

4 Man, Jersey, Liberia, Liechtenstein, Luxenbourg, Maldives,

5 Marshall 1slands, Mnaco, Mntserrat, Nauru, Netherlands

6 Antilles, N ue, Panama, Sanpa, Seychelles, St. Kitts and Nevis,
7 St. lLucia, St. Vincent, and the Grenadines, Tonga, U.S. Virgin
8 Islands, and Vanuatu. Incone shifted to a tax haven, to the

9 extent taxable, shall be considered incone subject to

10 apportionnent.

11 (3) The following shall apply to a water's edge el ection
12 under this paragraph:

13 (A) A water's edge election nay be nade by a taxpayer and
14 shall be effective only if every affiliated corporation subject
15 to the taxes inposed under this article consents to the

16 election. Consent of the conmpn parent of an affiliated group
17 constitutes consent of all nenbers of the group. An affiliated
18 corporation that becones subject to taxes under this article or
19 nekes a water's edge election shall be considered to have
20 consented to the el ection.
21 (B) Each water's edge election nust be for a three-year
22 renewabl e peri od.
23 (4) A unitary business group shall consist of all entities
24 classified as a corporation for Federal incone tax purposes
25 whose activities or operations are functionally integrated or
26 contribute or depend upon the activities or operations of one or
27 nore other nenbers and which are part of a conmonly owned or
28 controlled group of corporations as set forth in clause (5).
29 (5) A corporate or noncorporate conmon parent which owns,

30 directly or indirectly, nore than fifty per cent of the voting
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1 stock of at |east one other nenber of the group, and nore than
2 fifty per cent of the voting stock of each nenber, other than

3 the conmon parent, shall be considered to be owned, directly or
4 indirectly, by one or nore of the other nenbers of the group.

5 (6) A wunitary business group shall be limted to the

6 follow ng:

7 (A) corporations that are incorporated in the United States;
8 (B) donestic international sales corporations and foreign

9 sales corporations;

10 (C) corporations whose apportionnent factors average twenty
11 per cent or nore within the United States;

12 (D) _export trade corporations; and

13 (E) under the circunstances and to the extent provided by
14 regqulations prescribed by the departnent:

15 (i) corporations not described in subclauses (A) through (D)
16 to the extent that their incone is derived fromor assignable to
17 sources within the United States; or

18 (ii) controlled foreign corporations.

19 (7) Corporations subjected to tax under Articles VII, VIII
20 and I X shall not be included in a unitary business group for
21 purposes of conbined reporting.
22 Section 2. The addition of section 401(3)2(e) of the act
23 shall apply to taxable years begi nning after Decenber 31, 2004.
24 Section 3. This act shall take effect imediately.
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