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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2921 %5

| NTRODUCED BY B. SM TH, STABACK, GElI ST, DeLUCA, ALLEN
R M LLER, HERSHEY, JAMES, SCHRODER, HENNESSEY, WATSON,
BENNI NGHOFF, SATHER, TRUE, RUBLEY, G NGRI CH, BAKER, BARD,
BASTI AN, CRAHALLA, CRElI GHTON, DENLI NGCER, G LLESPIE, GOOD,
HARRI S, HESS, KELLER, MAJOR, MARSICO, S. M LLER O NEILL,
Pl CKETT, SCAVELLO, E. Z. TAYLOR, J. TAYLOR, WASHI NGION,
YOUNGBLOOD, PI STELLA AND BALDW N, OCTOBER 18, 2004

REFERRED TO COW TTEE ON GAME AND FI SHERI ES, OCTOBER 18, 2004
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AN ACT
Amending Title 30 (Fish) of the Pennsylvani a Consol i dated

Statutes, further providing for the fines and penalties

appl i cabl e to ungraded m sdeneanors, for chemcal testing to

determ ne anounts of al cohol or controlled substances and for
operating a watercraft under the influence of alcohol or
control | ed substances.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 923(a) of Title 30 of the Pennsyl vania
Consolidated Statutes is anended by adding a paragraph to read:
§ 923. (dassification of offenses and penalties.

(a) GCeneral rule.--The follow ng penalties shall be inposed
for violations of this title:

* * %

(4.1) For an ungraded ni sdeneanor, a fine of not |ess

t han $300 nor nore than $5, 000, or inprisonnent not exceedi ng

two years, or both.




1 * x *
2 Section 2. Section 5125(c) and (d) of Title 30 are anmended

3 to read:

4 8§ 5125. Chemcal testing to determ ne anount of al cohol or

5 control |l ed substance.

6 * x *

7 (c) Test results admissible in evidence.--1n any sumary

8 proceeding or crimnal proceeding in which the defendant is

9 charged with a violation of section 5502 or any other violation
10 of this title arising out of the sanme action, the anount of

11 al cohol or controlled substance in the defendant's bl ood, as

12 shown by chem cal testing of the person's breath, blood or urine
13 by tests conducted by qualified persons using approved

14 equi pnent, shall be adm ssible in evidence.

15 (1) Chemcal tests of breath shall be perfornmed on

16 devi ces approved by the Departnent of Health using procedures
17 prescribed jointly by regul ations of the Departnent of Health
18 and the comm ssion. Devices shall have been tested for

19 accuracy within a period of tinme and in a manner specified by
20 regul ati ons of the Departnent of Health and the conmm ssion.
21 For purposes of breath testing, a qualified person neans a

22 person who has fulfilled the training requirenment in the use
23 of the equipnent in a training program approved by the

24 Department of Health and the conmi ssion. A certificate or |og
25 showi ng that a device was tested for accuracy and that the

26 devi ce was accurate shall be presunptive evidence of those

27 facts in every proceeding in which a violation of this title
28 i s charged.

29 (2) (i) Chemcal tests of blood or urine shall be

30 performed by a clinical |aboratory Iicensed and approved
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by the Departnment of Health for this purpose using
procedures and equi pnent prescribed by the Departnent of
Heal t h. For purposes of blood and urine testing, a
qual i fied person nmeans an individual who is authorized to
performthose chem cal tests under the act of Septenber
26, 1951 (P.L.1539, No.389), known as The C i ni cal
Laboratory Act.

(ii) For purposes of blood and urine testing to

deterni ne bl ood al cohol or controll ed substance content

| evel s, the procedures and equi pnent prescri bed by the

Departnent of Health shall be reviewed within 120 days of

the effective date of this subparagraph and at | east

every two vears thereafter to ensure that consi deration

is given to scientific and technol ogi cal advances so that

testing conducted i n accordance with the prescri bed

procedures utilizing the prescri bed equi pnent will be as

accurate and reliable as science and technol ogy pernit.

(3) Chenical test of blood or urine, if conducted by a

facility |l ocated outside this Commbnweal th, shall be

(i) by afacility licensed and approved by the

Departnment of Health for this purpose; or

(ii) by afacility licensed to conduct the tests by

the state in which the facility is |ocated and |icensed

pursuant to the dinical Laboratory | nprovenent

Anendments of 1988 (Public Law 100-578, 102 Stat. 2903).

(4) For purposes of blood testing to deternine the

anount of a Schedule | or nonprescri bed Schedule Il or ||

control |l ed substance or a netabolite of such a substance,

t he

Departnment of Health shall prescribe mninuml|evels of these
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1 subst ances whi ch nust be present in a person's blood in order
2 for the test results to be adm ssible in a prosecution for a
3 violation of section 5502 or any other violation of this

4 title arising out of the sane action.

5 [(d) Presunptions from anmount of al cohol.--I1f chem ca

6 testing of a person's breath, blood or urine shows:

7 (1) That the amount of al cohol by weight in the bl ood of
8 the person tested is 0.05%or less, it shall be presuned that
9 t he person tested was not under influence of alcohol and the
10 person shall not be charged with any violation under section
11 5502(a) (1) or (4) or, if the person was so charged prior to
12 the test, the charge shall be void ab initio. This fact shal
13 not give rise to any presunption concerning a violation of

14 section 5502(a)(2) or (3).

15 (2) That the amount of al cohol by weight in the bl ood of
16 the person tested is in excess of 0.05% but |ess than 0.10%
17 this fact shall not give rise to any presunption that the

18 person tested was or was not under the influence of alcohol,
19 but this fact may be considered with other conpetent evidence
20 i n determ ning whet her the person was or was not under the
21 i nfl uence of al cohol.
22 (3) That the amount of al cohol by weight in the bl ood of
23 the person tested is 0.10%or nore, this fact may be
24 i ntroduced into evidence if the person is charged with
25 vi ol ati ng section 5502.]
26 * x *
27 Section 3. Section 5502 heading, (a), (a.l1l) and (c) of Title

28 30 are anended and the section is anmended by addi ng subsections
29 to read:
30 8§ 5502. Operating watercraft [under influence of alcohol or
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controll ed substance] after inbibing al cohol

or using

drugs.

[(a) Ceneral rule.--No person shall operate or be

physi cal control of the novenent of a watercraft upon,

t hrough the waters of this Commonweal t h:

(1)

n actual

in or

whi | e under the influence of alcohol to a degree

whi ch renders the person incapable of safe operation of a

wat ercraft;

(2)

whi | e under the influence of any controll ed

substance, as defined by the |laws of this Comobnweal

rul es and regul ati ons pronul gated thereunder,

th and

to a degree

whi ch renders the person incapable of safe operation of a

wat ercraft;

(3)

whi | e under the conbi ned i nfluence of al cohol and a

controll ed substance to a degree which renders the person

i ncapabl e of safe operation of a watercraft; or

(4)
of :
(a.1)

(1)

in

act

whil e the anount of al cohol by weight in the bl ood

(i) an adult is 0.10% or greater; or
(1i) a mnor is 0.02% or greater.
Prima facie evidence.--

It is prima facie evidence that:

(1) an adult had 0.10% or nore by wei ght of al cohol

his or her blood at the time of operating or

being in

ual physical control of the novenent of a watercraft

i f the amount of al cohol by weight in the bl ood

person is equal to or greater than 0.10% at the

of the

time a

chem cal test is perforned on a sanple of the person's

breath, blood or urine; and

(i1i) a mnor had 0.02% or nore by wei ght of al cohol

20040H2921B4539 - 5 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

in his or her blood at the tine of operating or being in

actual physical control of the novenent of a watercraft

i f the amount of al cohol by weight in the blood of the

mnor is equal to or greater than 0.02% at the tine a

chem cal test is perforned on a sanple of the person's

breath, blood or urine.

(2) For the purposes of this section, the chem cal test
of the sanple of the person's breath, blood or urine shall be
froma sanple obtained within three hours after the person
drove, operated or was in actual physical control of the
wat ercraft.]

(a) GCeneral inpairnent.--

(1) An individual may not operate or be in actual

physi cal control of the npvenent of a watercraft after

i mbi bing a sufficient anount of al cohol such that the

i ndi vi dual was i ncapable of safely driving, operating or

being in actual physical control of the npvenent of the

wat ercraft.

(2) An individual nmay not operate or be in actual

physi cal control of the npvenent of a watercraft after

i mbi bing a sufficient anbunt of al cohol such that the al cohol

concentration in the individual's blood or breath is at | east

0.08% but |l ess than 0.10% within two hours after the

i ndi vi dual has operated or been in actual physical control of

the novenent of the watercraft.

(a.1) H gh rate of al cohol.--An individual nay not operate

or be in actual physical control of the novenent of a watercraft

after inbibing a sufficient anount of al cohol such that the

al cohol concentration in the individual's blood or breath is at

| east 0.10% but | ess than 0.16% within two hours after the
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i ndi vi dual has operated or been in actual physical control of

the novenent of the watercraft.

(a.2) Hi ghest rate of al cohol.--An individual may not

operate or be in actual physical control of the novenent of a

watercraft after inbibing a sufficient amount of al cohol such

that the al cohol concentration in the individual's bl ood or

breath is 0.16% or higher within two hours after the individual

has operated or been in actual physical control of the novenent

of the watercraft.

(a.3) Controll ed substances.--An individual nmay not operate

or be in actual physical control of the novenent of a watercraft

under any of the foll owi ng circunstances:

(1) There is in the individual's bl ood any anpbunt of a:

(i) Schedule | controll ed substance, as defined in

the act of April 14, 1972 (P.L.233, No.64), known as The

Control | ed Substance, Drug, Device and Cosnetic Act;

(ii) Schedule Il or Ill controll ed substance, as

defined in The Controll ed Substance, Drug, Device and

Cosnetic Act, which has not been nedically prescribed for

the individual; or

(iii) netabolite of a substance under subpar agraph
(i) or (ii).

(2) The individual is under the influence of a drug or

conbi nati on of drugs to a degree which inpairs the

individual's ability to safely drive, operate or be in actual

physi cal control of the npvenent of the watercraft.

(3) The individual is under the conbi ned i nfl uence of

al cohol and a drug or conbi nati on of drugs to a degree which

inmpairs the individual's ability to safely drive, operate or

be in actual physical control of the novenent of the
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wat ercraft.

(4) The individual is under the influence of a sol vent

or noxi ous substance in violation of 18 Pa.C.S. 8 7303

(relating to sale or illegal use of certain solvents and

noxi ous subst ances).

(a.4) Mnors.--A mnor nay not drive, operate or be in

actual physical control of the novenent of a watercraft after

i mbi bing a sufficient anbunt of al cohol such that the al cohol

concentration in the minor's blood or breath is 0.02% or hi gher

within two hours after the minor has driven, operated or been in

actual physical control of the novenent of the watercraft.

(a.5) Exception to two-hour rule.--Notw thstandi ng the

provi si ons of subsection (a), (a.1), (a.2) or (a.4) where

al cohol concentration in an individual's blood or breath i s an

el enent of the offense, evidence of such al cohol concentration

nore than two hours after the individual has driven, operated or

been i n actual physical control of the npvenent of the

watercraft is sufficient to establish that el enent of the

of fense under the foll owi ng circunstances:

(1) where the Commonweal th shows good cause expl ai ni ng

why the chemical test could not be perforned within two

(2) where the Commonweal th establishes that the

i ndi vidual did not inbibe any al cohol between the tinme the

i ndi vidual was arrested and the tine the test was perforned.

* * %

(c) Gading and penalties.--
[(1) A person violating any of the provisions of this
section conmits a m sdeneanor of the second degree except a

person who neets the requirenents of paragraph (2). The
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sentencing court shall order the person to pay a fine of not
| ess than $500 and to serve a mnimumterm of inprisonnent
of :

(i) not less than 48 consecutive hours; or

(ii) not less than 30 days if the person had

previ ously accepted Accel erated Rehabilitative

Di sposition or any other formof prelimnary disposition

or had been convicted of, adjudicated delinquent or

granted a consent decree under 42 Pa.C. S. Ch. 63

(relating to juvenile matters) based on an of fense under

this section or an equivalent offense in this or other

jurisdictions within the previous seven years cal cul at ed
fromthe date of acceptance, conviction, adjudication or
grant.

(2) |If the person has two or nore times previously been
convi cted of, adjudicated delinquent or granted a consent
decree under 42 Pa.C. S. Ch. 63 based on an offense under this
section or an equivalent offense in this or other
jurisdictions within the previous seven years, a person
commts a m sdenmeanor of the first degree. The sentencing
court shall order the person to pay a fine of not |ess than
$2,500 nor nore than $10,000 and to serve a m ni mumterm of
i mprisonnment of not |ess than 90 days.]

(1) An individual who viol ates subsection (a) conmmits an

ungr aded ni sdeneanor and shall be sentenced as fol |l ows:

(i) For a first offense, to undergo a peri od of

probati on not to exceed six nonths and to pay a fine of

(ii) For a second offense, to underqgo inprisonnent

for not less than five days nor nore than si x nonths and
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to pay a fine of not less than $300 nor nore than $2, 500.

(iii) For a third or subseqguent offense, to undergo

i mpri sonnent for not |ess than ten days nor nore than two

vears and to pay a fine of not | ess than $500 nor nore

t han $5, 000.

(2) An individual who viol ates subsection (a.1), (a.3)

or (a.4) conmts a ni sdeneanor of the second degree and shal

be sentenced as foll ows:
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For a second offense, to undergo i npri sonnent

14 for not less than 30 days nor nore than six nonths and to
15 pay a fine of not |less than $750 nor nore than $5, 000.

16 (iii) For a third or subsequent offense, to_undergo

17 inprisonnent for not less than 120 days nor nore than

18 five years and to pay a fine of not |less than $1,500 nor

19 more_t han_$7, 500.

20 (3)  An individual who violates subsection (a.2) conmits

N
=
o
3

i sdeneanor of the first deqgree and shall be sentenced as

22 follows:

23 (i) For afirst offense, to undergo inprisonnent of
24 not less than five consecutive days nor nore than six

25 nonths and pay a fine for not less than $1,000 nor nore
26 t han $5, 000.

27 (ii) For_a second offense, to undergo inprisonnent
28 for not less 90 days nor nore than five years and to pay
29 a fine of not less than $1, 500 nor nore than $5, 000.

30 (iii) For a third or subsequent offense, to_undergo
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1 inprisonnent for not less than one year nor nore than

2 five years and to pay a fine of not |ess than $2,500 nor
3 nmore than $10, 000.

4 * x *

5 Section 4. This act shall apply to all license years

6 beginning after Decenber 31, 2004.

7 Section 5. This act shall take effect in 60 days.
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