PRI OR PRI NTER S NOS. 3717, 3770 PRINTER S NO. 3830

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2519 %55

| NTRODUCED BY BI RVELI N, ARMSTRONG, BAKER, BENN NGHOFF, COLENMAN
DAI LEY, DeLUCA, CEI ST, H CKERNELL, LEH M LLARD, RUBLEY,
STERN, THOVAS, TIGUE, WATSON, WEBER, WLT, SATHER, S. M LLER
SOLOBAY, PISTELLA, d NGRI CH, ROHRER, BOYD, HESS, DENLI NGER,
E. Z. TAYLOR AND HARPER, APRIL 13, 2004

AS RE- REPORTED FROM COW TTEE ON APPROPRI ATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, MAY 10, 2004
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AN ACT
Amrending Title 23 (Domestic Rel ations) of the Pennsyl vani a

Consol idated Statutes, further providing for grounds for

denyi ng enpl oynent and for existing or transferred enpl oyees;

and providing for certificate of enployability for certain
applicants or enployees and for powers and duties of the

Bur eau of Professional and Cccupational Affairs.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 6303(a) of Title 23 of the Pennsyl vani a
Consolidated Statutes is anmended by adding a definition to read:
§ 6303. Definitions.

(a) GCeneral rule.--The follow ng words and phrases when used
in this chapter shall have the neanings given to themin this
section unless the context clearly indicates otherw se:

* * %

"Bureau." The Bureau of Professional and Cccupati onal

Affairs in the Departnent of State.

* * %



1 Section 2. Section 6344(c) and (k) of Title 23 are anmended
2 to read:

3 8 6344. Information relating to [prospective] child-care

4 per sonnel .

5 * x *

6 (c) Gounds for denying enpl oynent. --

7 (1) In no case shall an adm nistrator hire an applicant
8 or retain an enpl oyee here WHERE t he departnent has verified
9 that the applicant or enployee is named in the central

10 regi ster as the perpetrator of a founded report of child

11 abuse committed within the five-year period inmediately

12 precedi ng verification pursuant to this section.

13 (2) In no case shall an adm nistrator hire an applicant
14 or retain an enployee if the applicant's or enpl oyee's

15 crimnal history record information indicates the applicant
16 or _enpl oyee has been convicted of one or nore of the

17 foll ow ng offenses under [Title 18] 18 Pa.C. S. (relating to
18 crinmes and of fenses) or an equival ent crine under Federal |aw
19 or the |law of another state:
20 Chapter 25 (relating to crimnal hom cide).
21 Section 2604 (relating to nurder of unborn child).
22 Section 2605 (relating to voluntary nansl aughter of
23 unborn_child).
24 Section 2606 (relating to aggravated assault of unborn
25 child)
26 Section 2702 (relating to aggravated assault), if it is
27 graded as a felony of the first degree.
28 Section 2709.1 (relating to stal king).
29 Section 2901 (relating to kidnapping).
30 Section 2902 (relating to unlawful restraint).
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Section 3121 (relating to rape).
Section 3122.1 (relating to statutory sexual assault).
Section 3123 (relating to involuntary devi ate sexual
i nt ercourse).
Section 3124.1 (relating to sexual assault).
Section 3125 (relating to aggravated i ndecent assault).
Section 3126 (relating to i ndecent assault).
Section 3127 (relating to i ndecent exposure).
Section 4302 (relating to incest).
Section 4303 (relating to concealing death of child).
Section 4304 (relating to endangering wel fare of
chil dren).
Section 4305 (relating to dealing in infant children).
A felony offense under section 5902(b) (relating to
prostitution and rel ated of fenses).
Section 5903(c) or (d) (relating to obscene and ot her
sexual materials and performnmances).
Section 6301 (relating to corruption of mnors),

excl udi ng subsection (a)(2).

Section 6312 (relating to sexual abuse of children).

Section 6320 (relating to sexual exploitation of

The attenpt, solicitation or conspiracy to comnmt any of
the offenses set forth in this paragraph.
(3) In no case shall an adm nistrator hire an applicant

or retain an enployee if the applicant's or enpl oyee's

crimnal history record information indicates the applicant

or _enpl oyee has been convicted of a felony offense under the
act of April 14, 1972 (P.L.233, No.64), known as The

Control |l ed Substance, Drug, Device and Cosnetic Act,
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commtted within the five-year period i medi ately preceding

verification under this section.

(4) In no case shall an adnministrator hire an appli cant

or retain an enpl

ovee required to subnit informati on under

subsection (a) if the applicant's or enpl oyee's crim nal

hi story record infornmati on i ndicates the appli cant or

enpl oyee has been convicted within a ten-year peri od

precedi ng the date of the report, not including any tine

spent in incarceration, of one of the foll owi ng of f enses

under 18 Pa.C. S.

or an equi val ent crine under Federal | aw

Secti on 2702,

unl ess graded as a felony of the first

(relating to negl ect of care-dependent

(relating to interference with custody of

(relating to conceal nent of whereabouts of a

An of fense under

one of the foll owi ng provisions of 18

Pa.C.S. which is

graded as a m sdeneanor:

Secti on 2910

(relating to luring a child into a notor

* * %

(k) Existing or

20040H2519B3830

transferred enpl oyees.--[ A person enpl oyed

in child-care services on January 1, 1986, shall not be required
to obtain the information required in subsection (b)(1) and (2)
as a condition of continued enploynent. A person who has once
obtai ned the information required under subsection (b)(1) and
(2) may transfer to another child-care service established and

supervi sed by the sanme organi zation and shall not be required to
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obtain additional reports before making the transfer.]

(1) A person who has obtained the infornmati on required

under subsection (b) on or after the effective date of this

par agraph may transfer to another chil d-care service

est abl i shed and supervi sed by the sane organi zati on and shal

not be required to obtain additional reports before naki ng

the transfer.

(2) A person enployed in child-care services on the

effective date of this paragraph shall, within 12 nont hs of

the effective date of this paraqgraph, conply with subsection

(b)Y(1) or (3) as a condition of continued enpl oynent. The

following shall apply to a current chil d-care service

enpl oyee:

(i) If the informati on obtai ned under subsection (b)

reveals that the enployee is disqualified from enpl oynent

under subsection (c)(4), and the enployee is eligible to

apply for a certificate pursuant to section 6344.1

(relating to certificate of enployability), the

adm ni strator shall have the discretion to place the

enpl oyee on suspensi on wi thout pay or to continue the

enpl oyee's enpl oynent under supervi sion with no

unsupervi sed direct contact with children until such tine

as a certificate is i ssued. The departnent shall devel op

qui del i nes regardi ng the supervisi on of enpl oyees under

thi s subpar agr aph.

(ii) |If the enployee fails to file an application

for a certificate within 30 days of bei ng suspended or

pl aced under supervi sion by a child-care service

receiving the informati on under subsection (b), the

enpl oyee shall be i mmedi ately di sni ssed by the
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adm ni strator.

(iii) At notine may the enpl oyee be di sm ssed from

enpl oynent on the basis of an offense resulting in

di squalification from enpl oynent under subsection (c)(4)

while an application is pending before a final

deternmination of that application is nade pursuant to

section 6344. 1(f).

* * %

Section 3. Title 23 is anended by adding a section to read:

8 6344.1. Certificate of enployability.

(a) GCeneral rule.--An applicant or enpl oyee who woul d

ot herwi se be precluded fromenpl oynent in a child-care service

under section 6344(c)(4) (relating to infornation relating to

prospective child-care personnel) may apply for a certificate of

enpl oynent provided that at | east five years, not including any

tine spent in incarceration, have passed since the applicant's

or enpl oyee's conviction of any offense |isted under section

6344(c)(4). A certificate of enploynent granted under this

section shall be applicable for any chil d-care servi ce subject

to this chapter. The i ssuance of a certificate shall permt an

appli cant or enpl oyee to seek, possibly obtain or retain

enpl oynent within a child-care service, but does not require an

admi nistrator to offer a position of enploynent to the

i ndi vi dual .

(b) Hearing.--The bureau shall conduct a hearing on any

application filed by an applicant or enpl oyee who woul d

ot herwi se be precluded from enpl oynent under section 6344(c)(4)

and determ ne whether the individual denpnstrates

rehabilitation. A hearing under this section shall be

adj udi cated by the bureau's hearing officers and conducted in

20040H2519B3830 - 6 -
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accordance with the provisions of 2 Pa.C.S. (relating to

admi ni strative | aw and procedure). A determ nation by a hearing

officer shall be a final determ nati on of an agency with a ri ght

to

appeal to Commonweal th Court.

(c) Evidence.--The applicant or enpl oyee applying for a

certificate nmust prove, by a preponderance of the evidence, the

individual's fitness to work in a child-care service. The

deterni nation of the bureau shall include, but not be limted

to,

the foll owi ng factors:

(1) Proof of release fromincarcerati on and the anopunt

of tine that has el apsed since the | ast conviction.

(2) The length and stability of the individual's

enpl oynent history, particularly in the field in which the

i ndi vidual is seeking work.

(3) The circunstances of the of fense for which the

i ndi vi dual was convicted and the nature of the conviction.

(4) Oher evidence of postconviction rehabilitation,

i ncluding, but not linmted to, history of conmunity service,

psychol ogi cal counseli ng and character references.

(5) In addition to evidence subnmtted by the appli cant

or enpl oyee applying for a certificate, the bureau nmay

consider testinmony and letters of reconmendati on rel evant to

the factors under paragraph (1), (2), (3) or (4), if

testinony and letters of reconmendati on are provided to the

bureau prior to the schedul ed heari ng date or, at the

bureau's option, provided at the schedul ed hearing from any

of the foll ow ng:

(i) Licensed professionals.

(ii) Menbers of the conmmunity.

(iii) Public officials.
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1 (iv) Forner enpl oyees.

2 (v) An enployer intending to hire the individual

3 (vi) Ohers with know edge of the individual or

4 ot her evidence relevant to the application.

5 (6) The bureau may consider, if provided to the bureau
6 prior to the scheduled hearing date or, at the bureau's

7 option, provided at the scheduled hearing, any testinony,

8 letter or reconmendation subnitted by:

9 (i) The district attorney of the county where any
10 of fense listed under section 6344(c)(4) occurred.

11 (ii) The victimof any offense under section

12 6344(c)(4), the parent or guardian of the victim if the
13 victimis a mnor, or famly nenbers of the victim if

14 the victimis deceased.

15 (7) At least 30 days prior to a hearing on an

16 application for a certificate of enploynent, the bureau shal
17 provide notice of the hearing to the district attorney of the
18 county where any offense |isted under section 6344(c)(4)

19 occurred and shall neke all reasonable efforts to provide
20 notice of the hearing to the victimof any offense under
21 section 6344(c)(4), the parent or gquardian of the victim if
22 the victimis a mnor, or famly nenbers of the victim if
23 the victimis deceased.
24 (d) Subm ssion.--An applicant or enployee shall subnmt any
25 and all evidence listed under subsection (c) within 30 days of
26 the initial filing of the application for a certificate. Any
27 submi ssion of evidence |isted under subsection (c) after the 30-
28 day period shall be accepted at the discretion of the hearing
29 officer.
30 (e) Investigation.--The bureau shall establish procedures to
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conduct investigations of all evidence submtted by an

applicant, enpl oyee or others in regard to an application for a

certificate. These procedures shall include, but not be limted

to:

(1) Tine periods for a response to an i nvestigator's

request for further docunentation or evidence fromthe

appli cant or enpl oyee.

(2) Tine periods for a response from any notice sent by

the hearing officer under subsection (c)(7).

Any informati on submtted after these established tine periods

shall be accepted at the discretion of the hearing officer.

(f) Determ nations.--The bureau shall conduct a heari ng on

an application for a certificate within 90 days of the conpl et ed

application being received and i ssue a decision within 30 days

of the hearing, unless additional tine is requested by the

appli cant, enpl oyee or upon a showi ng of good cause by the

Commpnweal th. Deterninati ons by the bureau shall be communi cat ed

to the departnent. The departnent shall keep a record of al

deternminations for certificates of enployability for five years.

(g) Cvil imunity.--An admnistrator of a child-care

service may not be held civilly liable for any action directly

related to good faith conpliance with this section

(h) Rules and regul ati ons. - -

(1) The bureau shall establish rules and requl ati ons for

the review of the applications for a certificate consi stent

with the quidelines established under this section.

(2) Notw thstandi ng any provision of Conmmpnwealth | aw to

the contrary, for the purposes of the act of June 25, 1982

(P.L.633, No.181), known as the Regul atory Revi ew Act, the

Agi ng and Youth Committee of the Senate or its successor and
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the Children and Youth Comm ttee of the House of

Representatives or its successor shall have jurisdiction over

the bureau for requl ati ons pronul gated under this section.

(3) The bureau may conduct heari ngs pursuant to any rul e

or requl ation al ready pronul gated under the provisions of the

act of July 2, 1993 (P.L.345, No.48), entitled "An act

enpoweri ng the General Counsel or his designee to issue

subpoenas for certain |licensing board activities; providing

for hearing examiners in the Bureau of Professional and

Cccupational Affairs; providing additi onal powers to the

Conmmi ssi oner of Professional and Occupati onal Affairs; and

further providing for civil penalties and |icense

suspensi on. "

(4) Copies of the rules and regul ati ons shall be nmade

avai l able for distribution to the public.

(i) Fees.--

(1) No application for a certificate shall be consi der ed

by the bureau unl ess acconpani ed by a fee established by the

bureau. All fees inposed shall be sufficient to cover the

costs of inplenenting this section.

(2) Fees shall be effective upon publication in the

Pennsyl vania Bulletin and shall not be subject to the act of

July 31, 1968 (P.L. 769, No.240), referred to as the

Commpnweal th Docunents Law, the act of October 15, 1980

(P.L.950, No.164), known as the Commonweal th Attorneys Act or

the act of June 25, 1982 (P.L.633, No.181), known as the

Regul atory Revi ew Act.

(3) The fees inposed by the bureau shall be paid into

the Professional Licensure Augnentati on Account establi shed

pursuant to the act of July 1, 1978 (P.L. 700, No.124), known
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as the Bureau of Professional and Cccupational Affairs Fee

Act .

(i) Notice to applicants and enpl oyees precluded from

enpl oynent . --Notification of the provisions of this section

the departnment, to each applicant or enpl oyee precluded from

enpl oynent .

1
2
3
4
5 shall be provided by the admnistrator, in a form designated by
6
7
8

Section 4. This act shall take effect in 60 days.
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