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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1942 5%

I NTRODUCED BY VEON AND DeWEESE, SEPTEMBER 8, 2003

REFERRED TO COW TTEE ON FI NANCE, SEPTEMBER 8, 2003

AN ACT

1 Anending the act of April 9, 1929 (P.L.177, No.175), entitled

2 "An act providing for and reorgani zi ng the conduct of the

3 executive and adm nistrative work of the Commonweal th by the
4 Executive Departnment thereof and the adm nistrative

5 departnents, boards, conm ssions, and officers thereof,

6 i ncludi ng the boards of trustees of State Normal Schools, or
7 Teachers Col | eges; abolishing, creating, reorganizing or

8 aut hori zing the reorgani zation of certain admnistrative

9 departnments, boards, and conm ssions; defining the powers and
10 duties of the Governor and other executive and adm nistrative
11 of ficers, and of the several adm nistrative departnents,

12 boards, comm ssions, and officers; fixing the salaries of the
13 Governor, Lieutenant Governor, and certain other executive

14 and adm nistrative officers; providing for the appointnment of
15 certain admnistrative officers, and of all deputies and

16 ot her assistants and enpl oyes in certain departnents, boards,
17 and comm ssions; and prescribing the manner in which the

18 nunber and conpensation of the deputies and all other

19 assi stants and enpl oyes of certain departnents, boards and
20 conmm ssions shall be determ ned,” providing for nursing
21 facility assessnents.

22 The General Assenbly of the Conmonweal th of Pennsyl vani a

23 hereby enacts as follows:

24 Section 1. The act of April 9, 1929 (P.L.177, No.175), known
25 as The Admi nistrative Code of 1929, is anmended by adding a

26 section to read:

27 Secti on 2336. Nursing Facility Assessnents.--(a) |In order
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to generate additi onal revenues for nedical assistance

reci pients to have access to nedically necessary nursing

facility services, the departnent nay i npl enent a npbnetary

assessnent on each nursing facility subject to the conditions

and requirenents specified in this section.

(b)Y The assessnent shall be inpl enmented on an annual basis

as a health care-related fee as defined in section 1903(w) (3)(B)

of the Social Security Act (49 Stat. 620, 42 U S.C. §

1396b(w) (3)(B)) or any anendnents thereto and nay be i nposed

only to the extent that the revenues generated therefromwl |

qualify as the State share of program expenditures eliqgible for

Federal financial participation.

(c) The aggregate anount of the assessnent and the

assessnent rate shall be determ ned in accordance with this

section and i npl enented on an annual basis by the secretary, in

consultation with the Secretary of the Budget, and shall be

approved by the Governor. In each year in which the assessnent

is inplenented, the assessnent rate shall be fixed so as to

generate at least fifty mllion dollars ($50, 000, 000) in

addi ti onal revenue subject to the nmaxi num aggr egat e anount that

may be assessed pursuant to the six per centum (6% i ndirect

guar antee threshold set forth in 42 CFR 433.68(f)(3)(i)

(relating to perm ssible health care-rel ated taxes after the

transition period).

(d) The secretary, before i npl enenti ng an assessnent i n each

fiscal year, shall publish a notice in the Pennsylvania Bulletin

t hat specifies the anpbunt of the assessnent bei ng proposed and

an expl anati on of the assessnent net hodol ogy and anount

deternmination that identifies the aggregate i npact on nursing

facilities subject to the assessnent. Interested parti es shal
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have thirty (30) days in which to subnit comments to the

secretary. Upon expiration of the thirty-day conment period, the

secretary, after consideration of the comments, shall publish a

second notice in the Pennsyl vania Bull etin announci ng the rate

of the assessnent.

(e) Except as permtted under subsection (i), the

secretary's deterni nation of the aqggregate anount and rate of

t he assessment pursuant to subsection (d) shall not be subject

to adm ni strative or judicial reviewunder 2 Pa.C.S. Chs. 5

Subch. A (relating to practice and procedure of Commpbnweal t h

agenci es) and 7 Subch. A (relating to judicial revi ew of

Commpnweal th agency action), or any other provision of |aw nor

shal|l any assessnents i npl emented under this section or forns or

reports required to be conpleted by nursing facilities pursuant

to this section be subject to the act of July 31, 1968 (P.L. 769,

No. 240), referred to as the Commonweal th Docunents Law, the act

of October 15, 1980 (P.L. 950, No.164), known as the Commpbnweal t h

Attorneys Act, and the act of June 25, 1982 (P.L. 633, No.181),

known as the "Requl atory Revi ew Act."

(f) There is hereby created a restricted account in the

CGCeneral Fund for the recei pt and deposit of npbneys fromthe

assessnent, any Federal financial participation received by the

Commpnweal th as a direct result of the assessnents and any

penalties and interest recei ved under subsection (j). Mbneys in

t he account are hereby appropriated to the departnent to fund

nursing facility services provided by nedi cal assi stance nursing

facility providers to the extent permtted by section 1903(w) of

the Social Security Act.

(g) Using the assessnent rates inplenented by the secretary

pur suant to subsection (d), each nursing facility shal
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cal cul ate the assessnent anount it owes for a cal endar quarter

on a formspecified by the departnent, and shall submt the form

and the anpunt owed to the departnent no |ater than the | ast day

of that cal endar quarter or thirty (30) days fromthe date of

t he second noti ce published pursuant to subsecti on (d),

whi chever is later. A nursing facility's cal cul ation of the

assessnent anount owed in any quarter is subject to verification

by the departnent pursuant to subsection (h).

(h) Upon request by the departnent, a nursing facility shal

furnish to the departnent such records as the departnent nay

specify in order to determ ne the assessnent for a fiscal year

or the anpbunt of the assessnent due fromthe nursing facility or

to verify that the nursing facility has paid the correct anpunt

due. In the event that the departnent deternm nes that a nursing

facility has failed to pay an assessnent or that it has

under pai d an assessnent, the departnent shall notify the nursing

facility in witing of the anount due, including interest, and

the date on which the anpbunt due nust be paid, which shall not

be less than thirty (30) days fromthe date of the notice. In

the event that the departnent determnes that a nursing facility

has overpai d an assessnent, the departnent shall notify the

nursing facility in witing of the overpaynent and, within

thirty (30) days of the date of the notice of the over paynent,

shall either refund the amount of the overpaynent or offset the

anount of the overpaynent agai nst any anount that nmay be owed to

the departnment fromthe facility.

(i) Anursing facility that is aggri eved by a determ nati on

of the departnment as to the anmount of the assessnent due from

the nursing facility or a renedy i nposed pursuant to subsecti on

(j) may file a request for review of the decision of the
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departnent by the Bureau of Hearings and Appeal s, whi ch shal

have exclusive jurisdiction in such matters. The procedures and

requi renents of 67 Pa.C.S. Ch. 11 (relating to nedical

assi stance heari ngs and appeal s) shall apply to requests for

review filed pursuant to this section except that, in any such

request for review, a nursing facility nay not chall enge the

assessnent rate deternined by the secretary, but only whether

the department correctly deterni ned the assessnent anpunt due

fromthe nursing facility using the assessnment rate in effect

for the fiscal year.

(j{) In addition to any other renedy provided by |aw, the

departnent may enforce this secti on by i nposi ng one or nore of

the foll owi ng renedi es:

(1) Wien a nursing facility fails to pay an assessnment or

penalty in the anount or on the date required by this section,

the departnment shall add interest at the rate provided in

section 806 of the act of April 9, 1929 (P.L.343, No.176), known

as "The Fiscal Code," to the unpaid anbunt of the assessnent or

penalty fromthe date prescribed for its paynent until the date

it is paid.

(2) Wien a nursing facility fails to file a report or to

furnish records to the departnent as required by this section,

t he departnment shall inpose a penalty agai nst the nursing

facility in the anount of one thousand dollars ($1,000), plus an

addi ti onal anmount of two hundred dollars ($200) per day for each

addi tional day that the failure to file the report or furnish

the records continues.

(3) When a nursing facility that is a nedi cal assi stance

provider or that is related through conmbon ownership or control

as defined in 42 CFR 413.17(b) (relating to cost to rel ated
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organi zations) to a nedi cal assistance provider fails to pay al

or part of an assessnent or penalty within sixty (60) days of

the date that paynent is due, the departnent nay deduct the

unpai d assessnent or penalty and any i nterest owed thereon from

any nedi cal assi stance paynents due to the nursing facility or

to any rel ated nedi cal assi stance provider until the full anpunt

is recovered. Any such deduction shall be nmade only after

witten notice to the nmedi cal assi stance provider and may be

taken in amounts over a period of tine taking into account the

financial condition of the nmedi cal assi stance provider.

(4) Wthin sixty (60) days after the end of each cal endar

quarter, the departnent shall notify the Departnent of Heal th of

any nursing facility that has assessnent, penalty or interest

anounts that have renmni ned unpaid for ninety (90) days or nore.

The Departnment of Health shall not renew the |license of any such

nursing facility until the departnment notifies the Departnent of

Health that the nursing facility has paid the outstandi ng anount

inits entirety or that the departnent has agreed to pernit the

nursing facility to repay the outstandi ng anbunt in install nents

and that, to date, the nursing facility has paid the

installnents in the anount and by the date required by the

depart nent.

(5) The secretary may waive all or part of the interest or

penal ti es assessed against a nursing facility pursuant to this

subsection for good cause as shown by the nursing facility.

(k) Any assessnents i nplenented and i nterest and penalties

assessed against a nursing facility pursuant to this section

shall be a lien on the real and personal property of the nursing

facility in the nmanner provided by section 1401 of "The Fi scal

Code," may be entered by the departnent in the manner provi ded
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by section 1404 of "The Fi scal Code" and shall conti nue and

retain priority in the manner provided in section 1404.1 of "The

Fi scal Code."

(1) The departnent shall seek a wai ver pursuant to 42 CFR

433.68(e) fromthe Centers for Medi care and Medi cai d Services of

the United States Departnent of Health and Human Servi ces.

(mM No nursing facility shall be directly guaranteed a

repaynent of its assessnent in derogati on of 42 CFR 433. 68(f):

Provi ded, however, That in each fiscal year in which an

assessnent is inplenented, the departnent shall use the State

revenue coll ected fromthe assessnent and any Federal funds

recei ved by the Commonwealth as a direct result of the

assessnents to nmai ntain and i ncrease program paynents to nedi ca

assi stance nursing facility providers to the extent pernissible

under Federal and State | aw or regul ati on and wi thout creating

an indirect guarantee to hold harnl ess, as those terns are used

in 42 CFR 433.68(f)(3)(i). The secretary shall submt any State

Medi cai d pl an anendnents to the United States Departnent of

Heal th and Hunan Services that are necessary to nake the paynent

i NCr eases.

(n) The departnent nmay i ssue such requl ati ons and orders as

may be necessary to i nplenent the nursing facility assessnent

programin accordance with the requirenents of this section.

(o) During each fiscal year in which an assessnent i s

i mpl enented pursuant to this section, the departnent shall not

adopt new regul ati ons or revise existing requlations that limt,

restrict or reduce eliqgibility for medi cal assi stance nursing

facility services or program partici pation or rei nbursenent for

medi cal assi stance nursing facility providers w thout publishing

a notice of proposed rul enaki ng and adopting a final-form
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requl ati on after public notice and conment in accordance with 45

Pa.C.S. (relating to | egal notices) and the Commpnweal t h

Docunments Law and subject to revi ew pursuant to the "Requl atory

Revi ew Act." Notice of purposed rul emaki ng shall not be onmtted

pursuant to section 204 of the Commonweal th Docunents Law, and

no final -formregul ati on subject to this subsecti on nmay take

effect pursuant to energency certification by the Governor under

section 6(d) of the "Requl atory Revi ew Act."

(p) The assessnent authorized in this section shall not be

i mposed prior to July 1, 2003, or after June 30, 2007.

(dq) As used in this section, the foll owi ng words and phrases

shal|l have the neanings given to themin this subsection:

"Assessnent"” nmeans the fee inpl enented pursuant to this

section on every nursing facility.

"Departnent” nmeans the Departnent of Public Welfare of the

Commpnweal t h.

"Medi cal assi stance provider" neans a person or entity

enroll ed by the Departnent of Public Welfare as a provi der of

services in the nedi cal assistance program

"Nursing facility" neans a non-Federal, nonpublic |ong-term

care nursing facility licensed by the Departnent of Health

pursuant to the act of July 19, 1979 (P.L.130, No.48), known as

the "Health Care Facilities Act." The term does not incl ude

internedi ate care facilities for the nmentally retarded.

"Progranmt® neans the nedi cal assistance program

"Secretary" nmeans the Secretary of Public Welfare of the

Commpnweal t h.

Section 2. The addition of section 2336 of the act shall be
retroactive to July 1, 2003.

Section 3. This act shall take effect immediately.
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