PRI OR PRI NTER S NOS. 724, 1814, 2232, PRINTER S NO. 4800
2458, 2471, 2473, 4793

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 623 %%

I NTRODUCED BY MAHER, BLAUM GANNCN, BOYES, JAMES, LEWS,
MANDERI NO, PALLONE, STETLER, WALKO, WASHI NGTQN, PRESTON AND
THOVAS, MARCH 3, 2003

AMENDMENTS TO SENATE AMENDMENTS, HOUSE OF REPRESENTATI VES,
NOVEMBER 20, 2004

AN ACT
Arending Title 18 (Crinmes and O fenses) of the Pennsylvani a
Consol idated Statutes, further providing for deceptive or
f raudul ent busi ness practi ces.
The General Assenbly of the Conmonweal th of Pennsyl vani a

1
2
3
4
5 hereby enacts as foll ows:
6
7
8
9
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* *x *

SECTION 1. SECTION 4107 OF TI TLE 18 OF THE PENNSYLVAN A
CONSOLI DATED STATUTES, AMENDED APRIL 5, 2004 (P.L.211, NO 26),
IS AMENDED TO READ:

§ 4107. DECEPTI VE OR FRAUDULENT BUSI NESS PRACTI CES.

(A) OFFENSE DEFI NED. -- A PERSON COW TS AN CFFENSE | F [ THE
PERSON | NTENTI ONALLY, KNOW NGY OR RECKLESSLY ENGAGES | N ANY OF
THE FOLLOW NG ACTS], I N THE COURSE OF BUSI NESS, THE PERSON:

(1) USES OR POSSESSES FCR USE A FALSE VEI GHT OR MEASURE,
OR ANY OTHER DEVI CE FOR FALSELY DETERM NI NG OR RECCRDI NG ANY
QUALI TY OR QUANTI TY;

(2) SELLS, OFFERS OR EXPOSES FOR SALE, OR DELI VERS LESS
THAN THE REPRESENTED QUANTI TY OF ANY COVMODI TY OR SERVI CE;

(3) TAKES OR ATTEMPTS TO TAKE MORE THAN THE REPRESENTED
QUANTI TY OF ANY COWODI TY OR SERVI CE VHEN AS BUYER HE
FURNI SHES THE WEI GHT OR MEASURE;
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(4) SELLS, OFFERS OR EXPOSES FOR SALE ADULTERATED OR
M SLABELED COWMODI TI ES. AS USED I N TH S PARAGRAPH, THE TERM
" ADULTERATED' MEANS VARYI NG FROM THE STANDARD OF COWVPGCSI TI ON
OR QUALI TY PRESCRI BED BY OR PURSUANT TO ANY STATUTE PROVI DI NG
CRI M NAL PENALTI ES FOR SUCH VARI ANCE OR SET BY ESTABLI SHED
COMVERCI AL USAGE. AS USED I N TH S PARAGRAPH, THE TERM
"M SLABELED" MEANS VARYI NG FROM THE STANDARD OF TRUST OR
DI SCLOSURE | N LABELI NG PRESCRI BED BY OR PURSUANT TO ANY
STATUTE PROVI DI NG CRI M NAL PENALTI ES FOR SUCH VARI ANCE OR SET
BY ESTABLI SHED COMVERCI AL USAGE;

(5) MAKES A FALSE OR M SLEADI NG STATEMENT | N ANY
ADVERTI SEMENT ADDRESSED TO THE PUBLIC OR TO A SUBSTANTI AL
SEGVENT THERECF FOR THE PURPOSE OF PROMOTI NG THE PURCHASE OR
SALE OF PROPERTY OR SERVI CES;

(6) MAKES OR | NDUCES OTHERS TO RELY ON A FALSE OR
M SLEADI NG WRI TTEN STATEMENT FOR THE PURPOSE OF OBTAI NI NG
PROPERTY OR CREDI T;

(7) MAKES OR | NDUCES OTHERS TO RELY ON A FALSE OR
M SLEADI NG WRI TTEN STATEMENT FOR THE PURPOSE OF PROMOTI NG THE
SALE OF SECURI TIES, OR OM TS | NFORVATI ON REQUI RED BY LAW TO
BE DI SCLOSED I N WRI TTEN DOCUMENTS RELATI NG TO SECURI Tl ES;

(8) MAKES OR | NDUCES OTHERS TO RELY ON A FALSE OR
M SLEADI NG MATERI AL STATEMENT TO | NDUCE AN | NVESTOR TO | NVEST
IN A BUSI NESS VENTURE. THE OFFENSE | S COVWPLETE VWHEN ANY FALSE
OR M SLEADI NG MATERI AL STATEMENT |'S COMMUNI CATED TO AN
I NVESTOR REGARDLESS OF VWHETHER ANY | NVESTMENT IS MADE. FOR
PURPOSES OF GRADI NG THE "AMOUNT | NVOLVED' |'S THE AMOUNT OR
VALUE OF THE | NVESTMENT SCLI Cl TED OR PAI D, VH CHEVER | S
GREATER. AS USED I N TH S PARAGRAPH, THE FOLLOW NG WORDS AND
PHRASES SHALL MEAN: "AMOUNT" AS USED IN THE DEFI NI TI ON OF
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"MATERI AL STATEMENT" | NCLUDES CURRENCY VALUES AND COVPARATI VE
EXPRESSI ONS OF VALUE, | NCLUDI NG BUT NOT LIMTED TGO
PERCENTAGES OR MULTI PLES. " BUSI NESS VENTURE" MEANS ANY
VENTURE REPRESENTED TO AN | NVESTOR AS ONE WHERE HE MNAY
RECEI VE COMPENSATI ON El THER FROM THE SALE OF A PRCDUCT, FROM
THE | NVESTMENT OF OTHER | NVESTORS OR FROM ANY OTHER
COMVERCI AL ENTERPRI SE. " COMPENSATI ON' MEANS ANYTHI NG OF VALUE
RECEI VED OR TO BE RECElI VED BY AN | NVESTOR. "I NVEST" MEANS TO
PAY, G VE OR LEND MONEY, PROPERTY, SERVICE OR OTHER THI NG OF
VALUE FOR THE OPPORTUNI TY TO RECEI VE COVPENSATI ON. THE TERM
ALSO | NCLUDES PAYMENT FOR THE PURCHASE OF A PRODUCT.
"I NVESTMENT" MEANS THE MONEY, PROPERTY, SERVI CE OR OTHER
THI NG OF VALUE PAID OR G VEN, OR TO BE PAID OR G VEN, FOR THE
OPPORTUNI TY TO RECEI VE COVPENSATI ON. "1 NVESTOR' MEANS ANY
NATURAL PERSON, PARTNERSHI P, CORPORATION, LIM TED LIABILITY
COVPANY, BUSI NESS TRUST, OTHER ASSOCI ATI ON, GOVERNVENT
ENTI TY, ESTATE, TRUST, FOUNDATI ON OR OTHER ENTI TY SOLI Cl TED
TO I NVEST IN A BUSI NESS VENTURE, REGARDLESS OF VWHETHER ANY
I NVESTMENT IS MADE. " MATERI AL STATEMENT" MEANS A STATEMENT
ABOUT ANY MATTER WHI CH COULD AFFECT AN I NVESTOR S DECI SI ON TO
I NVEST | N A BUSI NESS VENTURE, | NCLUDI NG BUT NOT LIMTED TGO,
STATEMENTS ABQUT:
(1) THE EXI STENCE, VALUE, AVAILABILITY OR
MARKETABI LI TY OF A PRODUCT;
(') THE NUMBER OF FORMER OR CURRENT | NVESTORS, THE
AMOUNT OF THEI R | NVESTMENTS OR THE AMOUNT OF THEI R FORMER
OR CURRENT COMPENSATI ON;
(1) THE AVAI LABLE POOL OR NUMBER OF PROSPECTI VE
I NVESTORS, | NCLUDI NG THOSE WHO HAVE NOT YET BEEN
SOLI CI TED AND THOSE WHO ALREADY HAVE BEEN SOLI CI TED BUT
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1 HAVE NOT YET MADE AN | NVESTMENT;
2 (1V) REPRESENTATI ONS OF FUTURE COVPENSATI ON TO BE

3 RECEI VED BY | NVESTORS OR PROSPECTI VE | NVESTORS; OR

4 (V) THE SOURCE OF FORVER CURRENT OR FUTURE

5 COVPENSATI ON PAI D OR TO BE PAI D TO | NVESTORS OR

6 PROSPECTI VE | NVESTORS.

7 " PRODUCT" MEANS A GOOD, A SERVI CE OR OTHER TANG BLE OR

8 | NTANG BLE PROPERTY OF ANY KIND; OR

9 (9) OBTAINS OR ATTEMPTS TO OBTAI N PROPERTY OF ANOTHER BY
10 FALSE OR M SLEADI NG REPRESENTATI ONS MADE THROUGH

11 COVMUNI CATI ONS CONDUCTED | N VHOLE OR | N PART BY TELEPHONE

12 | N\VOLVI NG THE FOLLOW NG

13 (1) EXPRESS OR | MPLI ED CLAI M8 THAT THE PERSON

14 CONTACTED HAS WON OR | S ABOUT TO WN A PRI ZE;

15 (11) EXPRESS OR | MPLI ED CLAI M8 THAT THE PERSON

16 CONTACTED MAY BE ABLE TO RECOVER ANY LOSSES SUFFERED I N
17 CONNECTI ON W TH A PRI ZE PROMOTI O\,  OR

18 (I11) EXPRESS OR | MPLI ED CLAI M5 REGARDI NG THE VALUE
19 OF GOODS OR SERVI CES OFFERED | N CONNECTI ON W TH A PRI ZE
20 OR A PRI ZE PROVOTI ON,

21 AS USED I N TH' S PARAGRAPH, THE TERM "PRI ZE" MEANS ANYTH NG OF
22 VALUE OFFERED OR PURPORTEDLY OFFERED. THE TERM " PRI ZE

23 PROMOTI ON' MEANS AN ORAL OR WRI TTEN EXPRESS OR | MPLI ED

24 REPRESENTATI ON THAT A PERSON HAS WON, HAS BEEN SELECTED TO
25 RECEI VE OR MAY BE ELI G BLE TO RECEI VE A PRI ZE OR PURPORTED
26 PRI ZE[.]; OR

27 (10) DOES El THER OF THE FOLLOW NG WHEN THE PERSON IS I N
28 A CLI ENT_RELATI ONSHI P W TH A CERTI FI ED _PUBLI C ACCOUNTANT,

29 PUBLI C ACCOUNTANT OR PUBLI C ACCOUNTI NG FI RM

30 (1) PROVI DES FALSE OR M SLEADI NG | NFORMATI ON TO THE
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1 CERTI FI ED PUBLI C ACCOUNTANT, PUBLI C ACCOUNTANT OR PUBLI C
2 ACCOUNTI NG FIRM I N CONNECTI ON W TH PERFORVMANCE COF AN

3 ATTESTATI ON FUNCTI ON FOR THE CLI ENT VWWH CH RESULTS I N AN
4 ATTESTATI ON BY THE CERTI FI ED PUBLI C ACCOUNTANT, PUBLIC

5 ACCOUNTANT OR PUBLI C ACCOUNTI NG FIRM OF A MATERIALLY

6 M SLEADI NG FI NANCI AL STATEMENT, AUDI T, REVI EW OR OTHER

7 DOCUMENT; OR

8 (1) FALS TO PROVI DE | NFORVATI ON TO THE CERTI FI ED
9 PUBLI C ACCOUNTANT, PUBLI C ACCOUNTANT OR PUBLI C ACCOUNTI NG
10 FIRM VH CH THE PERSON KNOWS | S MATERIAL TO THE

11 PERFORVMANCE COF AN ATTESTATI ON FUNCTI ON AND VWHI CH RESULTS
12 I N AN ATTESTATI ON BY THE CERTI FI ED PUBLI C ACCOUNTANT,

13 PUBLI C ACCOUNTANT OR PUBLI C ACCOUNTI NG FI RM OF A

14 MATERIALLY M SLEADI NG FI NANCI AL STATEMENT, AUDI T, REVI EW
15 OR OTHER DOCUMENT.

16 (A. 1) GRADI NG OF OFFENSES. - -

17 (1) A VIOLATION OF THI S SECTI ON CONSTI TUTES:

18 (1) A FELONY OF THE THI RD DEGREE | F THE AMOUNT

19 | NVOLVED EXCEEDS $2, 000;
20 (1) A M SDEMEANOR OF THE FI RST DEGREE | F THE AMOUNT
21 | N\VOLVED | S $200 OR MORE BUT $2, 000 OR LESS;
22 (rrr)y A M SDEMEANCR CF THE SECOND DECREE | F THE
23 AMOUNT | NVOLVED | S LESS THAN $200; OR
24 (1'V)  WHEN THE AMOUNT | NVOLVED CANNOT BE
25 SATI SFACTORI LY ASCERTAI NED, THE OFFENSE CONSTI TUTES A
26 M SDEMEANOR OF THE SECOND DEGREE
27 (2) AMOUNTS | NVOLVED | N DECEPTI VE OR FRAUDULENT BUSI NESS
28 PRACTI CES PURSUANT TO ONE SCHEME OR COURSE OF CONDUCT,
29 WHETHER FROM THE SAME PERSON OR SEVERAL PERSONS, MAY BE
30 AGGREGATED | N DETERM NI NG THE GRADE OF THE OFFENSE
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(3) WHERE A PERSON COMM TS AN OFFENSE UNDER SUBSECTI ON
(A) AND THE VICTIM OF THE OFFENSE | S 60 YEARS OF AGE OR
OLDER, THE GRADI NG OF THE OFFENSE SHALL BE ONE GRADE HI GHER
THAN SPECI FI ED | N PARAGRAPH (1).

(A 2) JURI SDICTI ON. - -

(1) THE DI STRICT ATTORNEYS OF THE SEVERAL COUNTIES SHALL
HAVE THE AUTHORI TY TO | NVESTI GATE AND TO | NSTI TUTE CRI M NAL
PROCEEDI NGS FOR ANY VI OLATI ON OF THI'S SECTI ON.

(2) 1N ADDI TI ON TO THE AUTHORI TY CONFERRED UPON THE
ATTORNEY GENERAL BY THE ACT OF OCTOBER 15, 1980 (P. L. 950,

NO. 164), KNOWN AS THE COMMONWEALTH ATTORNEYS ACT, THE
ATTORNEY GENERAL SHALL HAVE THE AUTHORI TY TO | NVESTI GATE AND
TO I NSTI TUTE CRI M NAL PROCEEDI NGS FOR ANY VI OLATION OF THI'S
SECTI ON OR ANY SERIES OF SUCH VI OLATI ONS | N\VOLVI NG MORE THAN
ONE COUNTY OF THI' S COMMONWEALTH OR | NVOLVI NG ANY COUNTY OF
THI'S COMWONVWEALTH AND ANOTHER STATE. NO PERSON CHARGED W TH A
VI OLATI ON OF THI'S SECTI ON BY THE ATTORNEY GENERAL SHALL HAVE
STANDI NG TO CHALLENGE THE AUTHORI TY OF THE ATTORNEY GENERAL
TO | NVESTI GATE OR PROSECUTE THE CASE, AND, |F ANY SUCH
CHALLENGE |'S MADE, THE CHALLENGE SHALL BE DI SM SSED AND NO
RELI EF SHALL BE AVAI LABLE | N THE COURTS OF TH' S COMMONVEALTH
TO THE PERSON MAKI NG THE CHALLENGE.

(B) DEFENSES.--1T IS A DEFENSE TO PROSECUTI ON UNDER THI S

SECTI ON | F THE DEFENDANT PROVES BY A PREPONDERANCE OF THE
EVI DENCE THAT HI S CONDUCT WAS NOT [ | NTENTI ONALLY,] KNOW NGLY OR
RECKLESSLY DECEPTI VE.

Section 2. This act shall take effect in 60 days.
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