HOUSE AMENDED

PRI OR PRINTER S NOS. 418, 1248 PRINTER S NO. 1609

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 406 %5

| NTRODUCED BY CGERLACH, WAUGH, CORVAN, M WH TE, TOM.I NSON
THOVPSON AND EARLL, FEBRUARY 12, 2001

AS REPORTED FROM COWM TTEE ON JUDI Cl ARY, HOUSE OF
REPRESENTATI VES, AS AMENDED, DECEMBER 10, 2001
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AN ACT

Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, establishing a cause of

action for frivolous litigation; further providing for

wrongful use of civil proceedings; and naking an editori al

change.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
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SECTION 1. CHAPTER 83 OF TI TLE 42 OF THE PENNSYLVAN A

CONSCLI DATED STATUTES |'S AMENDED BY ADDI NG A SUBCHAPTER TO READ:
SUBCHAPTER E
FRI VOLOUS LI TI GATI ON
SEC.
8350. 1. FRIVOLOUS LI Tl GATI ON.
8350. 2. ELEMENTS OF CAUSE OF ACTI ON.

20010S0406B1609 - 5 -



8350. 3. PROCEDURE.
8350. 4. DAMAGES.
8350.5. OIHER REMEDI ES.
8350.6. JO NT LI ABILITY.
§ 8350.1. FRIVOLOUS LI TI GATI ON.
(A) CAUSE OF ACTI ON ESTABLI SHED. - - THERE | S ESTABLI SHED A
SEPARATE CAUSE OF ACTI ON FOR DAMAGES ARI SI NG QUT OF THE FI LI NG
OF A FRIVOLOUS CI VI L COVPLAI NT, COUNTERCLAI M OR JO NDER

© o0 N oo o A~ wWw N P

COVPLAI NT BY AN ATTORNEY, THE LAWFIRM OF VWH CH THE ATTORNEY | S

=Y
o

A MEMBER OR BY ANY PARTY VWHO | S NOT' REPRESENTED BY AN ATTORNEY.

=
=

THE | NJURED PARTY MJUST FILE THI S ACTI ON I N THE SAME COURT AND

=
N

DI VI SI ON WHERE THE ORI G NAL ACTI ON OR MATTER WAS FI LED. THI S

=
w

ACTI ON SHALL NOT BE COLLATERAL TO THE ORI G NAL ACTI ON AND SHALL

H
o

PROCEED W THOUT REFERENCE TO | TS STATUS.

=Y
(63}

(B) TIME FOR FILING ACTI ON. - - AN ACTI ON BROUGHT PURSUANT TO

=Y
(e}

TH S SUBCHAPTER MAY BE FI LED BEFORE THE CHALLENGED PROCEEDI NG ON

=
\l

THE CI VI L COVPLAI NT, COUNTERCLAI M OR JO NDER COMPLAI NT | S

=Y
oo

TERM NATED.

=
O

(© RELATIONSH P TO OTHER ACTI ON. - - THE ACTI ON ESTABLI SHED

N
o

UNDER THI S SUBCHAPTER IS A SEPARATE CAUSE OF ACTI ON THAN THAT

N
=

PROVI DED FOR UNDER SUBCHAPTER E. 1 ( RELATI NG TO WRONGFUL USE OF

N
N

Cl VI L PROCEEDI NGS). A PERSON MAY NOT BE PRECLUDED FROM BRI NG NG

N
w

AN ACTI ON PURSUANT TO SUBCHAPTER E.1 ON THE SOLE BASI S THAT THE

N
~

PERSON FI RST BROUGHT AN ACTI ON UNDER THI S SUBCHAPTER.

N
(63}

§ 8350.2. ELEMENTS OF CAUSE OF ACTI ON.

N
(e}

A COVPLAI NT, COUNTERCLAI M OR JO NDER COVPLAI NT | S FRI VOLOUS

N
~

WHEN THE PARTY FI LI NG THE COVPLAI NT, COUNTERCLAI M OR JO NDER

N
oo

COVPLAI NT HAS NOT PRODUCED ANY EVI DENCE ESTABLI SH NG PROBABLE

N
(o]

CAUSE TO SUPPCRT THE FI LI NG OF THE COVPLAI NT, COUNTERCLAI M OR
30 JOA NDER COVPLAI NT OR HAS NOT PROPOSED ANY ACTI ON TO BE TAKEN BY
20010S0406B1609 - 6 -



THAT PARTY TO PRODUCE OR PRESENT SUCH EVI DENCE AND ONE OF THE
FOLLOW NG ELEMENTS | S PROVEN BY A PREPONDERANCE OF THE EVI DENCE:
(1) THE G VIL COVPLAI NT, COUNTERCLAI M OR JO NDER
COWPLAI NT |'S PRESENTED PRI MARI LY FOR AN | MPROPER PURPGCSE,

1

2

3

4

5 I NCLUDI NG, BUT NOT LIMTED TO HARASSMENT, | NTERRUPTI ON CF
6 ANY LAWFUL BUSI NESS ACTI VI TY, | NTENTI ONAL | NFLI CTI ON OF

7 EMOTI ONAL DI STRESS OR UNWARRANTED PECUNI ARY GAI N; OR

8 (2) THE CLAIMS SET FORTH I N THE CI VI L COVPLAI NT,

9 COUNTERCLAI M OR JO NDER COWMPLAI NT ARE NOT WARRANTED BY

10 EXI STI NG LAW OR BY A REASONABLE ARGUVMENT FOR THE EXTENSI ON,
11 MODI FI CATI ON OR REVERSAL OF EXI STI NG LAW OR THE ESTABLI SHVENT
12 OF NEW LAW

13 § 8350.3. PROCEDURE.

14 (A) NOTI CE TO DEFENDANT. - - BEFORE FI LI NG AN ACTI ON UNDER THI S
15 SUBCHAPTER, THE PLAINTIFF IN THI S ACTI ON MJUST NOTI FY THE

16 DEFENDANT IN WRI TI NG OF THE | NTENTI ON TO FI LE THE ACTI ON AND
17 ATTACH A COPY OF THE PROPOSED COVPLAI NT. EACH RECI Pl ENT OF THE
18 PROPOSED COVPLAI NT SHALL HAVE 20 DAYS IN WHI CH TO W THDRAW OR
19 OITHERW SE CURE THE CI VI L COVPLAI NT, COUNTERCLAI M OR JO NDER
20 COWMPLAINT AVING RISE TO THE CLAI M OF FRI VOLOUS LI TI GATI ON.
21 (B) EFFECT OF WTHDRAWAL OR CURE.--1F THE Cl VIL COVPLAI NT,
22 COUNTERCLAIM OR JO NDER COWVPLAINT IS W THDRAWN OR OTHERW SE
23 CURED, THERE SHALL BE NO BASI S FOR THE CAUSE OF ACTI ON, EXCEPT
24 THAT THE PLAI NTI FF SHALL BE ENTI TLED TO RECOVER COURT COSTS,
25 EXPENSES AND REASONABLE ATTORNEY FEES | F THE PLAI NTI FF FI LES A
26 MOTI ON FOR SUCH RECOVERY W THI N 30 DAYS OF A W THDRAWAL.
27 (C© EFFECT OF RECOVERY. - - RECOVERY BY AN | NJURED PARTY UNDER
28 TH S CHAPTER SHALL NOT PRECLUDE THE | NJURED PARTY FROM
29 RECOVERI NG ANY DAMAGES WHI CH THE | NJURED PARTY MAY BE ENTI TLED
30 TO PURSUANT TO SUBCHAPTER E.1 ( RELATI NG TO WRONGFUL USE OF
20010S0406B1609 -7 -
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Cl VI L PROCEEDI NGS) AND WHI CH HAVE NOT ALREADY BEEN RECOVERED
PURSUANT TO THI S CHAPTER.
§ 8350.4. DAMAGES.

VHEN ANY ELEMENT SET FORTH I N SECTI ON 8350. 2 ( RELATING TO
ELEMENTS OF CAUSE OF ACTI ON) HAS BEEN PROVEN BY A PREPONDERANCE
OF THE EVI DENCE, THE | NJURED PARTY | S ENTI TLED TO RECOVER THE
FOLLOW NG

(1) THE HARM NORVMALLY RESULTI NG FROM ANY DI SPOSSESSI ON

OR I NTERFERENCE W TH THE ADVANTAGEQUS USE OF THE | NJURED

PARTY'S LAND, CHATTELS OR OTHER THI NGS SUFFERED BY THE

I NJURED PARTY DURI NG THE COURSE OF THE PROCEEDI NG

(2) THE HARM TO THE | NJURED PARTY' S REPUTATI ON.
(3) THE COST OF LITIGATION, INCLUDI NG BUT NOT LIM TED

TO, ANY REASONABLE ATTORNEY FEES.

(4) LOST I NCOVE THAT THE | NJURED PARTY HAS | NCURRED | N

DEFENDI NG HI MSELF.

(5) ANY OTHER PECUNI ARY LOSS THAT HAS RESULTED FROM THE

PROCEEDI NG

(6) ANY OTHER NONECONOM C LOSS CAUSED BY THE

PROCEEDI NGS.

§ 8350.5. OIHER REMEDI ES.

NOTHI NG I N TH S SUBCHAPTER SHALL BE CONSTRUED TO PRECLUDE THE
COURT FROM EXERCI SI NG | TS | NHERENT SUPERVI SORY PONER OR FROM
| MPOSI NG APPROPRI ATE NONMONETARY OR MONETARY SANCTI ONS UPON
ATTORNEYS, LAW FI RM5 AND UNREPRESENTED PARTI ES WHO HAVE ENGAGED
IN FRI' VOLOUS OR BAD FAI TH LI TI GATI ON UNDER EXI STI NG LAW AND
RULES OF PROCEDURE.

§ 8350.6. JO NT LIABILITY.

ABSENT EXCEPTI ONAL Cl RCUMSTANCES, A LAWFI RM SHALL BE HELD

JO NTLY RESPONSI BLE FOR A FRI VOLOUS CI VI L COVPLAI NT,

20010S0406B1609 - 8 -



COUNTERCLAI M OR JO NDER COMPLAI NT FI LED BY ATTORNEYS OF THE
FI RM

SECTION 2. THE HEADI NG OF SUBCHAPTER E OF CHAPTER 83 OF
TI TLE 42 1S AVENDED TO READ:

SUBCHAPTER [E] E.1
WRONGFUL USE OF Cl VI L PROCEEDI NGS

SECTI ON 3. SECTI ON 8351 OF TITLE 42 1S AMVENDED BY ADDI NG A

SUBSECTI ON TO READ:

© o0 N oo o A~ wWw N P

§ 8351. WRONGFUL USE OF ClVIL PROCEEDI NGS.

* * %

N
= O

(€ RELATIONSH P TO OTHER ACTI ON. - - THE ACTI ON ESTABLI SHED

=
N

UNDER THI S SUBCHAPTER IS A SEPARATE CAUSE OF ACTI ON THAN THAT

=
w

PROVI DED FOR UNDER SUBCHAPTER E (RELATING TO FRI VOLOUS

H
o

LI TIGATION). A PERSON MAY NOT_BE PRECLUDED FROM BRI NG NG AN

=Y
(63}

ACTI ON PURSUANT_TO THI S SUBCHAPTER ON THE SOLE BASI S THAT THE

=Y
(e}

PERSON FI RST BROUGHT AN ACTI ON UNDER SUBCHAPTER E.

=
\l

SECTION 4. THE PROVI SIONS OF TH S ACT ARE NONSEVERABLE. | N

=Y
oo

THE EVENT ANY PROVISION IN THIS ACT IS HELD LEGALLY OR

=
O

CONSTI TUTI ONALLY | MPERM SSI BLE, SUSPENDED BY THE JUDI Cl ARY,

N
o

SUPERSEDED BY RULE OF COURT, RULED TO BE THE REGULATI ON OF THE

N
=

PRACTI CE OF LAW OR OTHERW SE RENDERED | NOPERATI VE BY JUDI Cl AL

N
N

ACTION THI'S ENTI RE ACT SHALL BE VA D.

N
w

SECTION 5. TH S ACT SHALL TAKE EFFECT | N 60 DAYS.
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