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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2674 %%

| NTRODUCED BY STEI L, CAPPELLI, CREIGHTON, DALLY, HENNESSEY,
MELI O, PI STELLA, ROBI NSON, RUBLEY, E. Z. TAYLOR TURZAI AND
WASHI NGTON, JUNE 4, 2002

REFERRED TO COWM TTEE ON STATE GOVERNMVENT, JUNE 4, 2002

AN ACT

1 Anending Title 62 (Procurenent) of the Pennsyl vania Consoli dat ed
2 Statutes, further providing for application of part, for

3 definitions, for public access to procurenent infornmation,

4 for reciprocal limtations, for procurenent responsibility,
5 for Board of Comm ssioners of Public G ounds and Buil di ngs,
6 for method of source selection and for conpetitive seal ed

7 bi ddi ng; providing for conpetitive electronic auction

8 bi ddi ng; further providing for conpetitive seal ed proposals,
9 for small procurenents, for sole source procurenent, for

10 mul ti pl e awards, for conpetitive selection procedures for

11 certain services, for selection procedure for insurance and
12 notary bonds, for cancellation of invitations for bids or

13 requests for proposals, for debarnment or suspension, for

14 security and performance bonds, for printing, for

15 anticonpetitive practices, for bid or proposal security and
16 for contract performance security and paynent bonds;

17 providing for letters of intent, for protests of

18 solicitations or awards and for contract controversies;

19 further providing for the Board of Cains and for conpliance
20 of public procurenment units; and maki ng repeals.
21 The General Assenbly of the Conmonweal th of Pennsyl vani a

22 hereby enacts as follows:

23 Section 1. Section 102(e) of Title 62 of the Pennsyl vania
24 Consolidated Statutes is anended and the section is anmended by
25 adding a subsection to read:

26 8§ 102. Application of part.
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* * %

(e) Application to nedical assistance [providers] provider

agreenents and participating provider agreenents.--Nothing in

this part shall apply to nedical assistance provider agreenents

[entered into] administered by the Departnent of Public Wlfare

[under the nedical assistance prograns] or to participating

provi der agreenents entered into by the Departnent of Health.

* * %

(f.1) Application to |loans.--This part does not apply to

| oans. For the purpose of this part, a loan is the di sbursenent

of funds by the Commpbnweal th to any person where the principal

anmount di sbursed is required to be repaid to the Commonweal t h,

with or without interest, under an agreenent.

* * %

Section 2. The definition of "contract" in section 103 of
Title 62 is amended and the section is amended by addi ng
definitions to read:

§ 103. Definitions.

Subj ect to additional definitions contained in subsequent
provi sions of this part which are applicable to specific
provi sions of this part, the follow ng words and phrases when
used in this part shall have the nmeanings given to themin this
section unless the context clearly indicates otherw se:

"Bidder." A person that submits a bid in response to an

invitati on for bids.

* * %

"Contract."” A type of witten agreenent, regardless of what
it my be called, for the procurenent or disposal of supplies,

services or construction[.], and executed by all parties in

accordance with the act of COctober 15, 1980 (P.L. 950, No.164),

20020H2674B3936 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

known as the Commonweal th Attorneys Act.

"Contractor." A person that has entered into a contract with

a Commpnweal th agency.

* * %

"Invitation for bids." Al docunents, including those either

attached or incorporated by reference, used for soliciting bids.

"Medi cal assi stance provider agreenent." A witten aqgreenent

by a licensed or qualified provider of nedically rel at ed

services to participate in the nedi cal assistance program

adm ni stered by the Departnent of Public Wl fare.

"Oferor." A person that submts a proposal in response to a

request for proposals.

"Partici pati ng provider agreenent." A witten agreenent

bet ween the Departnment of Health and a |licensed or qualified

provider of nedically related services which was approved by the

Ofice of the Budget and the Departnent of CGeneral Services and

was awarded on a nonconpetitive basis.

* * %

"Request for proposals." Al docunents, including those

either attached or incorporated by reference, used for

soliciting proposals.

"Responsi bl e bidder." A bidder that has subnmitted a

responsi ve bid and that possesses the capability to fully

performthe contract requirenents in all respects and the

integrity and reliability to assure good faith performance.

"Responsi ble offeror." An offeror that has submtted a

responsi ve proposal and that possesses the capability to fully

performthe contract requirenents in all respects and the

integrity and reliability to assure good faith performance.

"Responsive bid." A bid which conforns in all materi al

20020H2674B3936 - 3 -
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respects to the requirenents and criteria in the invitation for

"Responsi ve proposal." A proposal which conforns in al

material respects to the requirenents and criteria in the

request for proposals.

"Sealed bid." A bid whose contents are not disclosed until

the bid opening tine. Bids are typically submtted in seal ed

envel opes to nmeet this requirenment, but el ectronic subnission is

not prohibited so | ong as the purchasi ng agency has the

electronic capability to maintain the confidentiality of the bid

until the bid opening tine.

"Seal ed proposal." A proposal whose contents are not

di scl osed until the proposal recei pt date. Proposals are

typically subnmtted in seal ed envel opes to neet this

requi renent, but el ectronic subm ssion is not prohibited so | ong

as the purchasi ng agency has the el ectronic capability to

mai ntain the confidentiality of the proposal until the proposal

recei pt date.

* * %

Section 3. Sections 106, 107(e) and (g), 301(c), 326, 501,
511 and 512(g) and (h) of Title 62 are anended to read:
8§ 106. Public access to procurenent information.

(a) Open records. --Except as provided in section 512(d)

(relating to conpetitive seal ed bidding) and subsection (b), any

docunents created by or provided to any Commonweal th agency for
any procurenent shall be subject to inspection and copying only
to the extent already required under the act of June 21, 1957
(P.L.390, No.212), referred to as the Ri ght-to-Know Law.

(b)Y Exception.--Financial information of a bidder or offeror

whi ch was requested in an invitation for bids or reqguest for

20020H2674B3936 - 4 -
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proposals to denonstrate its econom c capability to fully

performthe contract requirenents and which is contained in a

seal ed bid, seal ed proposal or prequalificati on docunent, and an

unsuccessful proposal shall be confidential. The fi nanci al

i nformati on or an unsuccessful proposal nmay only be di scl osed by

a Commpbnweal th agency if:

(1) the information or proposal is disclosed to a

consultant who is retai ned by the Commpbnweal th and who has

signed a confidentiality agreenent;

(2) the information or proposal is used to defend the

Commpnweal th's interests in a | egal action; or

(3) the information or proposal is disclosed under a

court order.

§ 107. Reciprocal limtations.

* * %

(e) Prohibition.--For [public contracts] all contracts for

construction or supplies exceeding the anbunt established by the

departnment for small procurenents under section 514, no
Commonweal th agency shall specify for, use or procure any
suppl i es which are produced, manufactured, m ned, grown or
performed in any state that prohibits the specification for, use
or procurenent of these supplies in or on its public buildings
or other works when these supplies are not produced,
manuf actured, m ned, grown or perforned in that state.

* %k

(g) Inclusion ininvitation for bids or request for
proposals.--In all invitations for bids and requests for
proposal s for the procurenent of supplies exceedi ng the anmount
established by the departnent for small procurenents under

section 514, all Conmonweal th agencies shall include a list of

20020H2674B3936 - 5 -
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all the states that have been found by the departnent to have
applied a preference favoring in-state supplies, bidders or

of ferors and the anount of the preference. Al invitations for
bi ds, requests for proposals and notices issued for the purpose

of securing bids or proposals for [public contracts as issued by

any Comonweal t h agency] contracts for construction or supplies
exceedi ng the anmount established by the departnment for snal
procurenents under section 514 shall include a list of al

states that have been found by the departnent to have applied a
preference for in-state bidders or offerors and the anount of
the preference. Al invitations for bids, requests for proposals
and notices issued for the purpose of securing bids or proposals
for contracts for construction or supplies [as issued by any
Commonweal t h agency] exceedi ng the anpbunt established by the

pur chasi ng agency for small procurenments under section 514 shal
also include a list of all states that apply a prohibition

agai nst certain supplies and shall informpotential bidders or
offerors that they are prohibited fromusing supplies fromthose
states. If a bid or proposal discloses that the bidder or
offeror is offering supplies froma state which prohibits the
use of out-of-state supplies, the bid or proposal shall be

rej ect ed.

* * %

8§ 301. Procurenment responsibility.

* %k

(c) Exceptions for executive and i ndependent agencies.--The
foll ow ng supplies, services and constructi on need not be
procured through the departnent, nor shall the procurenent
policy be established by the department, but shall neverthel ess

be procured by the appropriate purchasi ng agency, subject to the

20020H2674B3936 - 6 -



1 requirenments of this part:

2 (1) Bridge, highway, dam airport (except vertical

3 construction), railroad or other heavy or specialized

4 construction, including:

5 (i) The construction of facilities and inprovenents
6 by the Departnment of Conservation and Natural Resources
7 in State parks and State forests.

8 (i) Construction activities, excluding buildings,
9 solely within the expertise of the Departnent of

10 Envi ronnental Protection, including, but not limted to,
11 m ne reclamation, oil and gas well plugging, waste site
12 remedi ation, flood control and streamrehabilitation.

13 (iii) Omer-controlled insurance prograns for

14 bridge, highway, dam airport, railroad or other heavy or
15 speci al i zed_construction.

16 (2) Wbrks of art, historic objects and docunents for

17 acqui sition and public exhibition.

18 (3) Published books, maps, periodicals [and], technical
19 panphl ets, conpact discs, video and audi o reproductions,
20 subscriptions and professional nenbershi ps.
21 (4) Perishable food stuffs.
22 (5) The procurenent of services, the renting of
23 machi nery and equi prent and the |icensing of specialized
24 conputer software by the Ofice of Attorney General, the
25 Department of the Auditor General and the Treasury
26 Depart nment .
27 * x *

28 § 326. Board of Conmi ssioners of Public Gounds and Buil di ngs.
29 No | ease of real estate for use by an executive or
30 independent agency and no sol e source procurenent of supplies,

20020H2674B3936 - 7 -
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except for conputer software, for an executive or independent

agency for which the departnent acts as the purchasing agency
shall be valid or effective unless, upon review, it is approved
by the Board of Conm ssioners of Public G ounds and Buil di ngs.
Where the board is reviewi ng a proposed sole source | ease or
procurenent being submitted pursuant to section 515 (relating to
sol e source procurenent), approval of the |ease or procurenent
shall require the unani nous vote of the board. Were the board
is review ng a proposed non-sole source | ease, the | ease shal
be approved when one nenber of the board votes to approve the

| ease. All votes shall take place at a public neeting.

§ 501. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Established catalog price.” The price included in a
catal og, price list, schedule or other formthat:

(1) is regularly maintained by a manufacturer or
contractor;

(2) is either published or otherw se avail able for
i nspection by custoners; and

(3) states prices at which sales are currently or were
| ast made to a significant nunber of any category of buyers
or buyers constituting the general buying public for the
suppl i es or services involved.

["I'nvitation for bids." Al docunents, including those
ei ther attached or incorporated by reference, used for
soliciting bids.]

"Life cycle cost.”" The total cost of the supply in ternms of

pur chase cost, installation cost, maintenance cost, energy cost,

20020H2674B3936 - 8 -
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supply cost and ot her costs.

"Procurenment description.” The words used in a solicitation
to describe the supplies, services or construction to be
procured. The termincludes specifications attached to or nade a
part of the solicitation.

["Request for proposals.”™ Al docunents, including those
ei ther attached or incorporated by reference, used for
soliciting proposals.

"Responsi bl e bidder or offeror.™ A person who has the
capability in all respects to fully performthe contract
requirenents and the integrity and reliability which will assure
good faith performance.

"Responsi ve bidder or offeror.” A person who has subnmtted a
bid which conforns in all material respects to the invitation
for bids.

"Seal ed bid or proposal.” A bid or proposal whose contents
are not disclosed until the bid opening tinme or the proposal
recei pt date. Bids and proposals are typically submtted in
seal ed envel opes to neet this requirenment, but electronic
subm ssion is not prohibited so | ong as the purchasi ng agency
has the electronic capability to maintain the confidentiality of
the bid or proposal until the bid opening tinme or proposal
recei pt date.]

§ 511. Methods of source selection.

Unl ess ot herw se authorized by |aw, all Comonweal t h agency
contracts shall be awarded by conpetitive seal ed bi ddi ng under
section 512 (relating to conpetitive seal ed bidding) except as
provi ded in:

Section 512.1 (relating to conpetitive el ectroni c auction

20020H2674B3936 - 9 -
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Section 513 (relating to conpetitive seal ed proposals).

Section 514 (relating to small procurenents).

Section 515 (relating to sole source procurenent).

Section 516 (relating to emergency procurenent).

Section 517 (relating to nultiple awards).

Section 518 (relating to conpetitive selection procedures
for certain services).

Section 519 (relating to selection procedure for

i nsurance and notary bonds).

Section 520 (relating to supplies manufactured and
services perfornmed by persons with disabilities).
Section 905 (relating to procurenent of design
pr of essi onal services).
§ 512. Conpetitive seal ed bidding.

* x *

(g) Award.--The contract shall be awarded within 60 days of
the bid opening by witten notice to the | owest responsible [and
responsi ve] bidder [whose bid neets the requirenents and
criteria set forth in the invitation for bids] or all bids shal
be rejected except as otherwi se provided in this section.

Ext ensi ons of the date for the award nay be nade by nut ual
witten consent of the contracting officer and the | owest
responsi bl e [and responsive] bidder. Wthin 30 days of the bid
opening the contracting officer shall, if bid security was
required by the invitation for bids, return the bid security to

all but the | owest and next-to-lowest responsi bl e bidders then

under consideration for contract award.
(h) Miltistep seal ed bidding.--Wen it is considered
inpractical to prepare initially a procurenent description to

support an award based on price, an invitation for bids may be

20020H2674B3936 - 10 -
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i ssued requesting the subm ssion of unpriced [offers] bids, to
be followed by an invitation for bids [limted to those bidders
whose offers have been qualified under the criteria set forth

in] requesting priced bids fromresponsi ble bidders of the first

solicitation.
Section 4. Title 62 is anended by adding a section to read:

8 512.1. Conpetitive electronic auction bidding.

(a) Conditions for use.--Wen the purchasi ng agency

deternines in witing that use of conpetitive electronic auction

bidding is in the best interests of the Conmobnwealth, a contract

for supplies or services may be entered into by conpetitive

el ectroni ¢ aucti on bi ddi ng.

(b)Y Invitation for bids.--An invitation for bids shall be

i ssued and shall include a procurenent description and al

contractual terns, whenever practical, and conditi ons applicabl e

to the procurenent, including a notice that bids will be

received in an el ectroni ¢ aucti on manner.

(c) Public notice.--Public notice of the invitation for bids

shall be given in the sane manner as provided in section 512(c)

(relating to conpetitive seal ed bi ddi nq).

(d) Auctions.--Bids shall be accepted electronically at the

tine and in the nanner designated in the invitation for bids.

Duri ng the auction a bidder's price shall be disclosed to other

bi dders. Bidders shall have the opportunity to reduce their bid

prices during the auction. At the concl usion of the auction, the

record of the bid prices received and the nane of each bi dder

shall be open to public inspection.

(e) Wthdrawal of bids.--After the aucti on peri od has

termnated, withdrawal of bids shall be permtted as provided in

section 512(f)(2).

20020H2674B3936 - 11 -



1 (f) Award.--The contract shall be awarded within 60 days of
2 the auction by witten notice to be the | owest responsible

3 bidder or _all bids shall be rejected except as otherw se

4 provided in this section. Extensions of the date for the award
5 may be nmade by nutual witten consent of the contracting officer
6 and the | owest responsible bidder.

7 Section 5. Sections 513(f), (g) and (h), 514 and 515 of

8 Title 62 are anended to read:

9 8§ 513. Conpetitive seal ed proposals.

10 * x *

11 (f) Discussion with responsible offerors and revision of

12 proposals.--As provided in the request for proposals,

13 discussions and neqotiations may be conducted with responsible
14 offerors [who submt proposals determ ned to be reasonably

15 susceptible of being selected for award] for the purpose of

16 clarification [to assure full understandi ng of and

17 responsiveness to the solicitation requirenents and for the

18 purpose] and of obtaining best and final offers. [Oferors]

19 Responsible offers shall be accorded fair and equal treatnent
20 with respect to any opportunity for discussion and revision of
21 proposals. In conducting discussions, there shall be no
22 disclosure of any information derived from proposals subnmtted
23 by conpeting offerors.
24 (g) [Award of contract] Selection for negotiation.--The
25 responsible offeror whose proposal is determined in witing to
26 be the npost advantageous to the purchasing agency, taking into
27 consideration price and all evaluation factors, shall be
28 selected for contract negotiation.
29 [(h) Contract negotiation.--After selection, the purchasing

30 agency shall proceed to negotiate a contract with the sel ected

20020H2674B3936 - 12 -
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of feror.]
§ 514. Small procurenents.

If the procurenent is not the subject of a Statew de
requi renents contract between the purchasi ng agency and a
contractor, the head of the purchasi ng agency may authorize in
witing procurenents w thout formal bid procedures, not
exceedi ng the anount established by the purchasing agency. The

[departnent] head of the purchasing agency may aut hori ze

procurenent of the supply or service on a no-bid basis for
procurenents which do not exceed the anobunt established by the

[departnent] head of the purchasing agency for small, no-bid

procurenents. The [departnent] head of the purchasi ng agency may

aut hori ze procurenment on a no-bid basis for construction
projects that do not exceed a total construction cost of

$10, 000. The anopunt of $10,000 shall be adjusted annually by the
departnment to reflect the annual percentage change in the
Conposite Construction Cost Index of the United States

Depart ment of Comrerce occurring in the one-year period ending
Decenber 31 of each year. Procurenent requirenments shall not be
artificially divided so as to constitute a small procurenent
under this section. Small procurenents shall be nmade in
accordance with the requirenents of the witten authorization
and this section. Records of all small procurenents shall be
transmtted to the purchasi ng agency.

8§ 515. Sol e source procurenent.

A contract may be awarded for a supply, service or
construction itemw t hout conpetition when the contracting
officer first determnes in witing that one of the foll ow ng
condi ti ons exists:

(1) Only a single contractor is capable of providing the

20020H2674B3936 - 13 -
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supply, service or construction.

(2) A Federal or State statute or Federal regulation
exenpts the supply, service or construction fromthe
conpetitive procedure.

(3) The total cost of the supply, service or
construction is less than the anmobunt established by the
departnment for small, no-bid procurenents under section 514
(relating to small procurenents).

(4) It is clearly not feasible to award the contract for
supplies or services on a conpetitive basis.

(5) The services are to be provided by attorneys or
litigation consultants selected by the Ofice of General
Counsel, the Ofice of Attorney Ceneral, the Departnent of
the Auditor General or the Treasury Departnent.

(6) The services are to be provided by expert w tnesses.

(7) The services involve the repair, nodification or
calibration of equipment and they are to be perfornmed by the
manuf acturer of the equi pnent or by the manufacturer's
aut hori zed deal er, provided the contracting officer
determ nes that bidding is not appropriate under the
ci rcumnst ances.

(8) The contract is for investnent advisors or managers
sel ected by the Public School Enployees' Retirenent System
the State Enployees' Retirement Systemor a State-affiliated
entity.

(9) The contract is for financial or investnent experts
to be used and sel ected by the Treasury Departnment or
financial or investnent experts selected by the Secretary of
t he Budget.

(10) The contract for supplies or services is in the

20020H2674B3936 - 14 -



best interest of the Commonweal t h.
The witten determ nation authorizing sole source procurenent
shall be included in the contract file. Wth the exception of
smal | procurenments under section 514 and emergency procurenents

under section 516 (relating to enmergency procurenent), if the

sol e source procurenent is for a supply, except for conputer
software, for which the departnment acts as purchasing agency, it
nmust be approved by the Board of Conm ssioners of Public G ounds
and Buildings prior to the award of a contract.

Section 6. Section 517(c) and (e) of Title 62 are anended
and the section is anmended by addi ng a subsection to read:
§ 517. Muiltiple awards.

* x *

(c) Public notice.--Public notice of the invitation for bids

or request for proposals shall be given in the sane manner as

provided in section 512(c) (relating to conpetitive seal ed
bi ddi ng) .
(e) Award.--The invitation for bids or request for proposals
shal | describe the nethod for selection of the successful
bi dders or offerors. There are three options:

(1) Awards shall be made to the | owest responsible [and
responsi ve] bidder or offeror for each designated
manuf act urer.

(2) Awards shall be made to the two or three | owest
responsi bl e [and responsi ve] bidders or offerors for each
desi gnat ed manuf act urer.

(3) Awards shall be made to all responsible [and
responsi ve] bidders or [offers. The Commonweal t h agency shal

have the discretion to select the contractor to furnish the

20020H2674B3936 - 15 -



supply, service or construction based upon best val ue or
return on investnent] offerors.

(f) Selection.--A Commonweal th agency nmay sel ect a

contractor fromthe bidders or offerors awarded contracts under

based upon best value or return on investnent.

1
2
3
4
5 subsection (e) to furnish the supply, service or construction
6
7 Section 7. Sections 518(a), (d) and (e), 519(e) and (f),
8 521, 531, 533(a)(3), 535, 562, 901, 902(a), (b) and (d) and
9 903(e) of Title 62 are anended to read:

10 8§ 518. Conpetitive selection procedures for certain services.
11 (a) Conditions for use.--The services of accountants,

12 clergy, physicians, |awers, dentists and other [personal]

13 professional services which are not perforned by other

14 Commonweal th enpl oyees shall be procured in accordance with this
15 section except as authorized under section 514 (relating to

16 small procurenents), 515 (relating to sole source procurenent)
17 or 516 (relating to emergency procurenent).

18 * x *

19 (d) Discussions.--The contracting officer may conduct

20 discussions with any responsi ble offeror [who has submtted a

21 proposal] to determne the offeror's qualifications for further
22 consideration. Discussions shall not disclose any information
23 derived from proposals submtted by other offerors.

24 (e) Award.--Award shall be nmade to the responsible offeror

25 determned in witing by the contracting officer to be best
26 qualified based on the evaluation factors set forth in the
27 request for proposals. Fair and reasonabl e conpensati on shall be
28 determ ned through negotiation. If conpensation cannot be agreed

29 upon with the best qualified responsible offeror, then

30 negotiations will be formally terminated with the [sel ected]

20020H2674B3936 - 16 -
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offeror. If proposals were submtted by one or nore other

responsi bl e offerors [determined to be qualified], negotiations

may be conducted with the other responsible offeror or

responsi bl e offerors in the order of their respective

qual i fication ranking. The contract nay be awarded to the

responsi bl e offeror then ranked as best qualified if the anmount
of conpensation is determned to be fair and reasonabl e.
8§ 519. Selection procedure for insurance and notary bonds.

* %

(e) Discussions with responsible offerors and revision to
proposal s. --Di scussi ons and negoti ati ons may be conducted with
responsi bl e offerors [who subnmit proposals determ ned to be
reasonably susceptible of being selected for award. Oferors].

Responsi bl e offerors shall be accorded fair and equal treatnent

with respect to any opportunity for discussion, negotiation and
revi sion of proposals. Revisions nay be permitted after

subm ssions and prior to award for the purpose of obtaining best
and final offers.

(f) Award.--Award shall be nmade to the responsible offeror

whose proposal is determned in witing by the departnment to be
t he nost advant ageous to the Commonweal th based on criteria
determ ned by the departnent, including the coverage offered and
the cost of the prem um
8§ 521. Cancellation of invitations for bids or requests for
proposal s.
An invitation for bids, a request for proposals or other

solicitation my be canceled, or any or all bids or proposals

may be rejected, at any tinme prior to the tine a contract is

executed by all parties when it is in the best interests of the

Commonweal th. Bids may be rejected in part when specified in the
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solicitation. The reasons for the cancellation or rejection
shall be made part of the contract file.
8§ 531. Debarnment or suspension.

(a) Authority.--After reasonable notice to the person
i nvol ved and reasonabl e opportunity for that person to be heard,
t he head of a purchasi ng agency, after consultation with the
head of the using agency, shall have authority to debar a person
from consideration for the award of contracts. The decision to
debar shall be based upon substantial evidence that a cause for
debar nent or suspensi on under subsection (b) has occurred. In
t he head of the purchasing agency shall take into consideration
the seriousness of any violation and any mtigating factors. A
debarnent may be for a period of not nore than three years. The
head of the purchasing agency may suspend a person from
consideration for an award of contracts for a period of up to
three nonths if there is probable cause for debarnent.

(b) Causes for debarnment or suspension.--The causes for
debarnent or suspension incl ude:

(1) Conmi ssion of enbezzlenent, theft, forgery, bribery,
falsification or destruction of records, naking fal se
statements or receiving stolen property.

(2) Conmi ssion of fraud or a crimnal offense or other
i mproper conduct or know edge of, approval of or acqui escence
in such activities by a [contractor or any affiliate,
of ficer, enployee or other individual or entity] person
associ ated wi th:

(1) obtaining;
(i1i) attenpting to obtain; or

(i) performng a public contract or subcontract.
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derived fromthe conduct shall be deened evidence of such
know edge, approval or acqui escence.

(3) Violation of Federal or State antitrust statutes.

(4) Violation of any Federal or State | aw regul ating
canpai gn contri buti ons.

(5) Violations of any Federal or State environnental
I aw.

(6) Violation of any Federal or State |aw regul ating
hours of |abor, m ni num wage standards or prevailing wage
standards; discrimnation in wages; or child | abor
vi ol ati ons.

(7) Violation of the act of June 2, 1915 (P.L. 736,

No. 338), known as the Whrkers' Conpensation Act.

(8) Violation of any Federal or State |aw prohibiting
di scrimnation in enploynent.

(9) Debarnment by any agency or departnent of the Federal
Government or by any ot her state.

(10) Three or nore occurrences where a [contractor]

(11) Unsatisfactory performance, including, but not
l[imted to, any of the follow ng:

(1) Failure to conply with terns of a Comobnweal th
agency contract or subcontract, including, but not
l[imted to: willful failure to performin accordance wth
the ternms of one or nore contracts, a history of failure
to performor unsatisfactory performance of one or nore
contracts.

(i1i) Ofering unbal anced bids.

(ti1) Failure to conplete the work in the tine frane
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specified in the contract.

(iv) Being declared in default on prior work or
proj ect .

(v) Failure to submt docunents, information or
forms as required by contract.

(vi) Making false statenents or failing to provide
information or otherwi se to cooperate with the
contracting agency, the Ofice of State Inspector Ceneral
or ot her Conmmonweal th authorities.

(vii) Discrimnation in violation of |aws or
regul ations in the conduct of business as a contractor.
(12) Any other act or om ssion indicating a | ack of

skill, ability, capacity, quality control, business integrity

or business honesty that seriously and directly affects the
present responsibility of a [contractor] person as determ ned
by the purchasi ng agency.

(c) Decision.--After the [contractor] person has been given
notice of the potential debarnent and the opportunity to be
heard, the head of a purchasing agency shall issue a witten
deci sion. The decision shall:

(1) State the reasons for the action taken.
(2) Informthe [contractor] person involved of the right

to judicial review as provided in subsection (e).

(d) Notice of decision.--A copy of the decision under

subsection (c) shall be [delivered by registered nmail] sent,

with delivery confirned, to the [contractor] person, any other

party intervening or any interested party that has provided
witten notice to the purchasing agency of that party's interest
in the decision under subsection (c).

(e) Finality of decision and appeal.--A decision under
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subsection (c) shall be final and conclusive unless the
[contractor] person appeals to the Commonweal th Court under 42
Pa.C.S. 8 763(a)(1l) (relating to direct appeals from government
agencies) within 30 days after recei pt of the decision.

(f) Effect of suspension or debarnent.--Suspension or
debarnent of a [contractor, vendor or other] person shal
automatically prohibit all Conmonweal th agencies from awardi ng
any contract to [such contractor, vendor or other] the person or
renewi ng or extending any contract with [such contractor, vendor
or other] the person unless the contracting officer determ nes
that there are conpelling reasons for [such] the award, renewal
or extension and the head of the purchasing agency approves the
det erm nati on.

§ 533. Security and performance bonds.

(a) Contract for supplies or services.--

* * %

(3) After the bids or proposals are opened, they shal
be irrevocable for the period specified in the invitation for
bids or the request for proposals except as provided in
section 512(f) (relating to conpetitive sealed bidding). If a
bi dder or offeror is permtted to withdrawits bid or
proposal before award, no action shall be had against the

bi dder or offeror or against the bid or proposal security.
* * %
§ 535. Printing.
No contract for printing shall be entered into with any

[contractor] person until the purchasing agency is satisfied

and equi prent necessary to properly and pronptly perform any
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printing contract.
8§ 562. Anticonpetitive practices.

Col | usi on anong bidders or offerors is unlawful. Every

contract, conbination or conspiracy which unreasonably restrains
trade anong bidders or offerors is unlawful. Contracts so
arrived at may be declared void at the option of the
Commonweal th. In addition to renedi es available to the
Conmmonweal th in the Federal courts, there shall be the sane
remedies in the courts of this Conmonweal th. When any person has
reason to believe collusion or other anticonpetitive practices
have occurred anong any bidders or offerors, a notice of the

rel evant facts shall be transmtted to the Attorney General, who
shall investigate the reports.

§ 901. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Design professional services." Those professional services
within the scope of the practice of architecture, geol ogy,
engi neering, |andscape architecture or |and surveying, including
studi es, investigations, surveying, mapping, tests, eval uations,
consul tati ons, conprehensive planning, program nmanagenent,
conceptual design, plans and specifications, value engineering,
mai nt enance manual s and ot her rel ated services associated with
research, planning, devel opnent, design, construction,
alteration or repair of real property. The term i ncl udes
servi ces provided under the supervision of a professional

engi neer to devel op engi neering software which will aid design

professionals in performng their work. The term al so incl udes

ri ght-of -way acqui siti on assi stance services provided in
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conjunction with the pl anni ng, devel opnent, desi gn,

construction, alteration or repair of bridges and hi ghways by

the Departnment of Transportation, even if the services are not

provi ded under the supervision of a |licensed engi neer. The term

does not include those services which are not exclusively within
t he scope of architecture, geol ogy, engineering or |andscape
architecture but which are related to capital inprovenents such
as, but not limted to, environmental hygienics, construction
managenent as described in section 322 (relating to specific
construction powers, duties and procedures), exhibit design,
fine arts or lesser arts and crafts, even though an architect,
geol ogi st, engi neer or |andscape architect nmay provide such
servi ces.

§ 902. Bid or proposal security.

(a) Requirenent for bid or proposal security.--Bidders or

offerors may be required to provide bid or proposal security for
construction contracts. Bid or proposal security shall be in the
formof a certified or bank check or a bond provided by a surety
conpany aut hori zed to do business in this Commonweal th or

anot her formof security as specified in the invitation for bids
or request for proposals.

(b) Amount of bid or proposal security.--Bid or proposal

security shall be at |east in the m nimum anbunt or percentage

of the amount of the bid or proposal as shall be specified in

the advertisenent, the invitation for bids or the request for

proposal s.

* * %

(d) Wthdrawal of bids and proposals.--After the bids or

proposal s are opened, they shall be irrevocable for the period

specified in the invitation for bids or request for proposals
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except as provided in section 512(f) (relating to conpetitive
sealed bidding). If a bidder or offeror is permtted to withdraw

its bid or proposal before award, no action shall be had agai nst

the bidder or offeror or the bid or proposal security.
8§ 903. Contract performance security and payment bonds.

* x *

(e) Adjustnent of threshold anmount.--The dollar thresholds
set forth in subsection (a) shall be adjusted annually by the
departnment to reflect the annual percentage change in the
[ Conposi tion] Conposite Construction Cost Index of the United
St at es Departnent of Commerce occurring in the one-year period
endi ng on Decenber 31 of each year.

Section 8. Title 62 is anended by adding a section to read:

§ 906. Letters of intent.

Before a contract for construction is effective, the head or

a deputy of the purchasi ng agency nmay i ssue binding letters of

intent to contract. A bidder or offeror receiving a letter of

intent nay rely on the letter to prepare to start work to the

extent authorized by the letter and i ncur costs in preparation

for performance of the contract. No work on the construction

site shall be commenced and no paynent shall be nade to the

bi dder or offeror until the contract is fully executed. |If the

contract is not fully executed, the bidder or offeror shall be

entitled to rei nbursenent for its actual expenses reasonably

i ncurred pursuant to the letter prior to notification fromthe

pur chasi ng agency not to proceed. Rei nbursenent shall not

i nclude any | oss of anticipated profit, |oss of use of nbney or

adm ni strative or overhead costs.

Section 9. Section 1701 of Title 62 is anended to read:
§ 1701. Definitions.
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The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Board." The Board of O ains established in section 1721

(relating to function of Board of d ains).

"Claimant." A [person filing] contractor or Conmonweal t h

agency that files a claimwith the Board of d ains.

"Respondent." A contractor or Commonweal th agency agai nst

which a claimfiled with the Board of Clains is asserted.

Section 10. Section 1702(b) of Title 62 is anended to read:
§ 1702. Sovereign immunity.

* x *

(b) Exception.--The CGeneral Assenbly under section 11 of
Article | of the Constitution of Pennsylvania does hereby waive
sovereign immunity as a bar to clains agai nst Commonweal t h

agencies [arising under this chapter] brought in accordance with

sections 1711.1 (relating to protests of solicitati ons or

awards) and 1712.1 (relating to contract controversies) and

Subchapter C (relating to Board of Clains) but only to the

extent set forth in this chapter.
Section 11. Sections 1711 and 1712 of Title 62 are repeal ed.
Section 12. Title 62 is anmended by addi ng sections to read:

8§ 1711.1. Protests of solicitati ons or awards.

(a) Right to protest.--A bidder or offeror, a prospective

bi dder or offeror, or a prospective contractor, that is

agqgri eved in connection with the solicitation or award of a

contract except as provided in section 521 (relating to

cancel l ation of invitations for bids or requests for proposal s)

may protest to the head of the purchasi ng agency in witing.

(b)) Filing of protest.--If the protestant is a bidder or
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offeror or a prospective contractor, the protest shall be fil ed

with the head of the purchasi ng agency within seven days after

t he aggri eved bidder or offeror or prospective contractor knew

or should have known of the facts giving rise to the protest

except that in no event may a protest be filed | ater than seven

days after the date the contract was awarded. |f the protestant

is a prospective bidder or offeror, a protest shall be filed

with the head of the purchasi ng agency prior to the bid opening

tinme or the proposal receipt date. |If a bidder or offeror, a

prospecti ve bidder or offeror, or a prospective contractor fails

to file a protest or files an untinely protest, the bi dder or

offeror, the prospective bidder or offeror, or the prospective

contractor shall be deened to have waived its right to protest

the solicitation or award of the contract in any forum Untinely

filed protests shall be di sregarded by the purchasi ng agency.

(c) Contents of protest.--A protest shall state all grounds

upon whi ch the protestant asserts the solicitation or award of

the contract was i nproper. The protestant may subnit with the

prot est any docunents or infornmation it deens rel evant to the

(d) Response and reply.--Wthin 15 days of receipt of a

protest, the contracting officer may subnmt to the head of the

pur chasi ng agency and the protestant a response to the protest,

i ncl udi ng any docunments or informati on he deens rel evant to the

protest. The protestant nay file a reply to the response within

ten days of the date of the response.

(e) Evaluation of protest.--The head of the purchasi ng

agency or his designee shall review the protest and any response

or reply and may request and revi ew such additi onal docunents or

i nformati on he deens necessary to render a decision, and nmy, at
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his sole discretion, conduct a hearing. The head of the

pur chasi ng agency or his designee shall provide to the

protestant and the contracting officer a reasonabl e opportunity

to review and address any additi onal docunents or infornmation

deened necessary by the head of the purchasi ng agency or his

desi gnee to render a deci Si on.

(f) Determ nation.--Upon conpleting an eval uati on of the

protest in accordance with subsection (e), the head of the

pur chasi ng agency or his designee shall issue a witten

deterni nation stati ng the reasons for the decision. The

deterni nation shall be i ssued within 60 days of the recei pt of

the protest unless extended by consent of the head of the

pur chasi ng agency or his desi gnee and the protestant. The

deternination shall be the final order of the purchasi ng agency.

If the head of the purchasi ng agency or his desi gnee detern nes

that the solicitation or award of the contract was contrary to

|l aw, he nmay enter an order authorized by section 1711.2

(relating to solicitations or awards contrary to | aw).

(g) Appeal.--Wthin 15 days of the mailing date of a final

deterni nati on denying a protest, a protestant may file an appeal

with Commonweal th Court. |ssues not raised by the protestant

before the purchasi ng agency are deened wai ved and may not be

rai sed before the court.

(h) Record of determ nation.--The record of determ nati on

for review by the court shall consist of the solicitation or

award; the contract, if any; the protest; any response or reply;

any additional docunents or informati on considered by the head

of the purchasi ng agency or his designee; the hearing transcript

and exhibits, if any; and the final determn nation.

(i) Standard of review --The court shall hear the appeal,
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without a jury, on the record of determ nation certified by the

pur chasi ng agency. The court shall affirmthe determ nati on of

t he purchasi ng agency unless it finds fromthe record that the

deternmination is arbitrary and capri ci ous, an abuse of

di scretion or is contrary to | aw.

(i) Renedy.--If the deternmination is not affirned, the court

may enter any order authorized by 42 Pa.C.S. 8 706 (relating to

di spositi on of appeals), provided, that if the court deternines

that the solicitation or award of a contract is contrary to | aw,

then the remedy the court shall order is limted to canceling

the solicitation or award and decl ari ng void any resul ting

contract.

(k) Stay of procurenent during pendency of protest.--ln the

event a protest is filed tinely under this section and until the

tinme has el apsed for the protestant to file an appeal w th

Commpnweal th Court, the purchasi ng agency shall not proceed

further with the solicitation or with the award of the contract

unl ess and until the head of the purchasi ng agency, after

consultation with the head of the using agency, makes a witten

deternmination that the protest is clearly without nmerit or that

award of the contract without delay is necessary to protect

substantial interests of the Conmmbnweal th.

(1) Applicability.--This section shall be the excl usive

procedure for protesting a solicitation or award of a contract

by a bidder or offeror, a prospective bidder or offeror, or a

prospective contractor that i s aggrieved in connection with the

solicitation or award of a contract. The provisions of 2 Pa.C. S.

(relating to adm ni strative | aw and procedure) shall not apply

to this section.

8§ 1711.2. Solicitations or awards contrary to | aw.
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1 If the head of a purchasing agency or his designee deternines
2 that a solicitation or award of a contract is contrary to |aw,

3 the follow ng apply:

4 (1) If the deternmination is nade prior to the execution
5 of a contract, the renedies are |limted to cancellation of

6 the solicitation or proposed award or revision of the

7 solicitation or proposed award to conply with the | aw.

8 (2) If the deternmination is nade after the execution of
9 a contract and the person awarded the contract has not acted
10 fraudulently or in bad faith:

11 (i) the contract may be ratified and affirned

12 provided it is determ ned by the head of the purchasing
13 agency or his designee that doing so is in the best

14 i nterest of the Commobnwealt h;

15 (ii) the contract, with the consent of all parties,
16 may be nodified to conply with the |aw, or

17 (iii) the contract may be term nated and the person
18 awarded the contract shall be conpensated for the actual
19 expenses reasonably incurred under the contract prior to
20 the term nation. Such conpensation shall not include |oss
21 of anticipated profit, loss of use of noney or
22 adnm ni strative or overhead costs.
23 (3) If the deternmination is nade after the execution of
24 a contract and the person awarded the contract has acted
25 fraudulently or in bad faith:
26 (i) the contract may be ratified and affirned,
27 provided it is determ ned by the head of the purchasing
28 agency or his designee that doing so is in the best
29 interest of the Commobnwealth, and without prejudice to
30 the right of the Commbnweal th agency to damages as nay be
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appropri at e.

(ii) the contract, with the consent of all parties,

may be nodified to conply with the | aw or

(iii) the contract nmay be decl ared voi d.

8§ 1712.1. Contract controversi es.

(a) Right to claim--A contractor may file a claimwith the

contracting officer in witing for controversies arising froma

contract entered into by the Commonweal t h.

(b)) Filing of claim--A claimshall be filed with the

contracting officer within six nonths of the date it accrues. |f

a contractor fails to file a claimor files an untinely claim

the contractor is deened to have waived its right to assert a

claimin any forum Untinely filed clains shall be di sregarded

by the contracting officer.

(c) Contents of claim--A claimshall state all grounds upon

whi ch the contractor asserts a controversy exists.

(d) Determ nation.--The contracting officer shall review a

claimand issue a final determnation in witing regardi ng the

claimwithin 120 days of the recei pt of the cl ai munl ess

ext ended by consent of the contracting officer and the

contractor. If the contracting officer fails to i ssue a final

deternmination within the 120 days unl ess extended by consent of

the parties, the clai mshall be deened deni ed. The determn nati on

of the contracting officer shall be the final order of the

pur chasi ng agency.

(e) Statenent of claim--Wthin 15 days of the mailing date

of a final determ nati on denying a claimor within 135 days of

filing aclaimif no extension is agreed to by the parti es,

whi chever occurs first, the contractor may file a statenent of

claimwith the Board of d ains.
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(f) Applicability.--The provisions of 2 Pa.C.S. (relating to

admi ni strative | aw and procedure) shall not apply to this

section.

Section 13. Subchapter C of Chapter 17 of Title 62 is
r epeal ed.

Section 14. Chapter 17 of Title 62 is anmended by addi ng a
subchapter to read:

SUBCHAPTER C
BOARD OF CLAI M5
Sec.
1721. Board of C ai ns.
1722. Powers and duties of board.
1723. Enpl oyees and heari ng panel nenbers.
1724. Juri sdiction.
1725. Procedure.
1726. Paynent of awards and costs.
§ 1721. Board of d ai ms.

(a) Establishnent.--There is hereby established an
i ndependent adm ni strative board to be known as the Board of
Clainms. Adm nistrative services for the board shall be provided
by the Department of the Auditor General.

(b) Conposition.--The board shall consist of three nenbers
appoi nted by the Governor by and with the advice and consent of
a majority of the elected nenbers of the Senate. One nenber
shall be an attorney and another shall be a registered civil
engi neer. The third nmenber of the board shall be a citizen and
resident of this Commonweal th. The attorney shall serve as
chai rman of the board.

(c) Term--A nenber of the board shall be appointed for a

termof eight years. In the event a vacancy shall occur during a

20020H2674B3936 - 31 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

termof office, the Governor shall appoint a successor who shal
hold office for the remai nder of the unexpired term A menber of
t he board nay be renoved by the Governor for inefficiency,

negl ect of duty or mal feasance in office.

(d) Conpensation.--A nenber of the board shall receive an
annual conpensation in accordance with the act of Septenber 30,
1983 (P.L.160, No.39), known as the Public Oficial Conpensation
Law. A nenber of the board shall be entitled to all necessary
travel and ot her expenses incurred by himin the discharge of
his official duties. A nmenber shall hold no other public
position to which a salary is attached.

§ 1722. Powers and duties of board.

The board shall do all of the foll ow ng:

(1) Enploy adm nistrative, professional, clerical and
ot her personnel as is necessary for the orderly
adm ni stration of the board.

(2) Make, execute and deliver contracts and ot her
instrunents as i s necessary.

(3) Establish and maintain a principal office in
Harri sburg and such other offices within this Conmonweal th as
are necessary.

(4) Adopt an official seal.

(5) Appoint three separate hearing panels consisting of
two individuals. For each hearing panel, one individual shal
be an attorney and the other shall be a |icensed engi neer.
The attorney shall serve as chairperson

(6) Establish, by regulation, rules governing practice
before the board consistent, except as may be provi ded by
this part, with the Pennsylvania Rules of Civil Procedure and

t he Pennsyl vani a Rul es of Evi dence.
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(7) Arbitrate clainms before it in accordance with this
subchapt er

(8) Catalog and publish all opinions of the board.

§ 1723. Enpl oyees and hearing panel nenbers.

(a) Enpl oyees. --Enpl oyees of the board shall, for the
purposes of 71 Pa.C.S. Pt. XXV (relating to retirenment for State
enpl oyees and officers), be considered a State enpl oyee.

Enpl oyees of the board shall be reinbursed for all necessary
travel and ot her expenses incurred in the discharge of official
duties.

(b) Hearing panel nenbers.--Individuals appointed to hearing
panel s in accordance with section 1722 (relating to powers and
duties of board) shall receive a per diemfor the tine actually
devoted to the business of the board. The per diemrate shall be
fi xed by the Executive Board, but no panel nenber shall be paid
nore than $25, 000 per di em conpensation in any cal endar year.

§ 1724. Jurisdiction.

(a) Exclusive jurisdiction.--The board shall have excl usive
jurisdiction to arbitrate clainms arising fromall of the
fol | ow ng:

(1) A contract entered into by a Commonweal th agency in
accordance with this part and filed with the board in
accordance with section 1712.1 (relating to contract
controversies).

(2) A witten agreenent executed by a Commonweal t h
agency and the O fice of Attorney General in which the
parties expressly agree to utilize the board to arbitrate
di sputes arising fromthe agreenent.

(3) Unless otherw se provided by |law, a contract entered

into by a Commonweal t h agency involving real property
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interests in which the Commonweal th agency is the respondent.

(b) Concurrent jurisdiction.--The board shall have
concurrent jurisdiction to arbitrate clains arising fromall of
t he foll ow ng:

(1) A contract entered into by a Comonweal th agency in
accordance with this part in which the Commonweal th agency is
t he cl ai mant.

(2) Unless otherw se provided by law, a contract entered
into by a Commonweal t h agency involving real property
interests in which the Comonweal th agency is the clai mant.
(c) Limtations.--The board shall have no power and exercise

no jurisdiction over a claimasserted under subsection (a)(1)
unless it is filed with the board in accordance with section
1712.1. The board shall have no power and exercise no
jurisdiction over a claimasserted agai nst a Cormonweal t h agency
under subsection (a)(2) or (3) unless the claimwas filed with
the board within six nonths after it accrued.

(d) Nonnonetary relief.--Nothing in this section shal
preclude a party from seeki ng nonnonetary relief in another
forum as provided by | aw.

§ 1725. Procedure.

(a) Statenment of claim--The board shall accept a statenent
of claimfiled in accordance with section 1724 (relating to
jurisdiction). The statenent of claimshall be signed and
verified. Prior to accepting a statenment of claim the board
shall require a claimant to prove that the respondent was nuail ed
a copy of the statenment of claim If the respondent is a
Commonweal t h agency, upon accepting a statenent of claimthe
board shall deliver one copy to the Attorney Ceneral.

(b) Response.--Wthin 30 days of a statenment of claim being
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1 filed, the respondent shall file with the board a response to

2 the avernments of the claimant's statenent of claim The response
3 shall be signed and verified. Prior to accepting a response, the
4 board shall require a respondent to prove that the claimant was
5 nmailed a copy of the response.

6 (c) Listing.--

7 (1) After the pleadings are conplete, the board shal

8 list the case for hearing before the board at the earliest

9 avai |l abl e date, but not earlier than 30 days after the

10 pl eadi ngs are conplete. Al cases shall, as far as

11 practicable, be listed for hearing in the order of the date
12 of the filing of the respective statenents of claim The

13 board shall provide the parties with 30 days' witten notice
14 of the time and place of the hearing.

15 (2) If a decision by the board is unlikely to be nmade

16 within 60 days fromthe date of the hearing, the board may

17 refer the case, together with all pleadings, to the hearing
18 panel where the non- Conmonweal th party resides. The hearing
19 panel shall list the case for hearing at the earliest
20 avai l abl e date after receipt of the case fromthe board. Al
21 cases shall, as far as practicable, be listed for hearing in
22 the order of the date of the filing of the respective
23 statements of claim The hearing panel shall provide the
24 parties with 30 days' witten notice of the time and place of
25 t he hearing.
26 (d) Hearing.--
27 (1) The board shall hold the hearing at the place and
28 time determined by the board. Al hearings shall be public.
29 Al matters before the board shall be governed by rules
30 establ i shed by the board. The board shall have power to issue
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1 subpoenas requiring the attendance and giving of testinony of
2 Wi tnesses or the production of any book, paper, documentary
3 or other evidence and to order the interpleader or inpleader
4 of other parties whenever necessary for a conplete

5 determ nation of any claimor counterclaim

6 (2) If the matter was referred to a hearing panel, the
7 heari ng panel shall hold the hearing at the place and tine

8 determ ned by the panel. Al hearings shall be public. Al

9 matters before the hearing panel shall be governed by rules
10 establ i shed by the board. The hearing panel shall have power
11 to i ssue subpoenas requiring the attendance and gi vi ng of

12 testimony of witnesses or the production of any book, paper,
13 docunentary or other evidence and to order the interpleader
14 or inpleader of other parties whenever necessary for a

15 conpl ete determ nation of any claimor counterclaim

16 (e) Decision.--

17 (1) After considering the pleadings and the testinony
18 given at the hearing before it, the board shall file a

19 witten opinion either dismssing the claimof the clai mant
20 or ordering an award in favor of the claimant. If the board
21 orders an award, the board shall order an anpunt which the
22 claimant is legally entitled to receive. The board in
23 di smi ssing any claimor ordering any award shall dispose of
24 all costs of the proceedings by providing for the paynent of
25 costs by the claimnt or the respondent, or by providing that
26 the costs shall be shared by the parties in proportion as the
27 board, in its discretion, shall direct. Costs shall include
28 wi tness fees and expenses. The board shall, under the seal of
29 the board, inmediately notify the parties involved of the
30 entry of a final order.
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(2) |If the hearing was before a hearing panel, the
heari ng panel shall nake its reconmendati on or
recommendations to the board within 30 days of the hearing.
After considering the hearing panel's recomendation, the
board shall file a witten opinion either dismssing the
claimof the claimnt or ordering an award in favor of the
claimant. If the board orders an award, the board shall order
an amount which the claimant is legally entitled to receive.
The board in dismssing any claimor ordering any award shal
di spose of all costs of the proceedings by providing for the
paynent of costs by the claimant or the respondent, or by
provi ding that the costs shall be shared by the parties in
proportion as the board, in its discretion, shall direct.
Costs shall include witness fees and expenses. The board
shall, under the seal of the board, imrediately notify the
parties involved of the entry of a final order.

(f) Appeals.--Wthin 30 days of a final order being entered,
a party may file an appeal with Comonweal th Court in accordance
with 42 Pa.C.S. 8 763 (relating to direct appeals from
gover nment agenci es).

(g) Copies.--The board may not charge the Comonweal th for
copi es of docunents filed with the board or for copies of
transcri pts and exhibits.

§ 1726. Paynent of awards and costs.

If an award agai nst the purchasing agency was ordered, the
anount of the award shall be paid to the non-Conmonweal th party
by the purchasing agency from funds appropriated agai nst the
contract out of which the claimarose and any costs assessed
agai nst the Conmonweal th agency shall be paid by the purchasing

agency from funds or appropriations to the agency. If an award
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agai nst the non- Conmonweal th party was ordered, the anount of
the award shall be deducted from what ever bal ance may be due the
party on the contract out of which the claimarose. An anmount in
excess of any deduction remai ning unsatisfied shall be paid by

t he non- Conmonweal th party to the purchasi ng agency.

Section 15. Subchapter D of Chapter 17 of Title 62 is
r epeal ed.

Section 16. The definition of "local public procurenent
unit" in section 1901 of Title 62 is anended to read:

§ 1901. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

* x *

"Local public procurenent unit." A political subdivision,

public authority, tax exenpt, nonprofit educational[,] or public

health [or other] institution [and, to the extent provided by

| aw, any other entity, including a council of governnments or an
area government, which expends public funds for the procurenent
of supplies, services and construction, any nonprofit
corporation operating a charitable hospital and any] or

organi zati on, nonprofit fire company, nonprofit rescue conpany,

[and] nonprofit ambul ance conpany[.] and, to the extent provided

by law, any other entity, including a council of governnents or

an area government, whi ch expends public funds for the

procurenent of supplies, services and constructi on.

* * %

Section 17. Section 1908 of Title 62 is anended to read:
§ 1908. Conpliance of public procurenent units.

Where the public procurenent unit or external procurenment
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activity adm nistering a cooperative purchase conplies with the

requirenents [of this part,] governing its procurenent of

supplies, services and construction, any public procurenment unit

participating in the purchase shall be deened to have conplied

with [this part] the requirenents governing its procurenent of

supplies, services and construction. Public procurenent units
may not enter into a cooperative purchasing agreenent for the
pur pose of circunventing this part.

Section 18. The definition of "small business" in section
2102 of Title 62 is amended to read:
§ 2102. Definitions.

* %k

"Smal | business.”™ A business in the United States which is
i ndependently owned, is not domnant inits field of operation
and [neets the criteria established by the Departnent of General
Services, by regulation, for qualification as a snmall busi ness.
The departnent, through regul ation, shall have the authority to
establish the maxi mum nunber of persons a conpany may enploy to
qualify as a small business, which nunber shall not exceed 50

persons] enploys 100 or fewer enpl oyees.

Section 19. The definition of "North America" in section
3732 of Title 62 is anended to read:

§ 3732. Definitions.

The foll ow ng words and phrases when used in this subchapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

* x *

["North Anerica.” The United States and Canada. The United
States includes all territory, continental or insular, subject

to the jurisdiction of the United States.]

20020H2674B3936 - 39 -



Section 20. (a) The following acts and parts of acts are
r epeal ed:

Section 2403(h) of the act of April 9, 1929 (P.L. 177,

No. 175), known as The Admi nistrative Code of 1929.

Act of May 20, 1937 (P.L.728, No.193), referred to as the
Board of O ains Act.

(b) Al other acts and parts of acts are repeal ed i nsofar as
they are inconsistent with this act.

Section 21. (a) A menber of the Board of Cains as of the
effective date of this act shall continue to serve as a nenber
of the board until the nenber's present termexpires or until a
successor has been appointed and qualified, but not |onger than
six nonths after the present term of the nenber has expired.

(b) A nenber of the Board of Clains as of the effective date
of this act who was appoi nted on or before Cctober 19, 1995,
shall receive an annual conpensation as fixed by the Executive
Board, subject to the annual cost of |iving adjustnent as
provided in section 3(e) of the act of Septenber 30, 1983
(P.L.160, No.39), known as the Public Oficial Conpensation Law.

Section 22. Any claimfiled and not finally resol ved under
the act of May 20, 1937 (P.L.728, No.193), referred to as the
Board of Clains Act, prior to the effective date of this act,
shall be disposed of in accordance with that act.

Section 23. This act shall take effect in 60 days.
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