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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2429 5%

I NTRODUCED BY McNAUGHTON, SAYLOR, TULLI AND BOYES,
MARCH 14, 2002

REFERRED TO COW TTEE ON FI NANCE, MARCH 14, 2002

OCO~NOUITARWNE

AN ACT

Amendi ng the act of March 4, 1971 (P.L.6, No.2), entitled "An
act relating to tax reformand State taxation by codifying
and enunerating certain subjects of taxation and inposing
t axes thereon; providing procedures for the paynent,
col l ection, adm nistration and enforcenent thereof; providing
for tax credits in certain cases; conferring powers and
i mposi ng duties upon the Departnent of Revenue, certain
enpl oyers, fiduciaries, individuals, persons, corporations
and other entities; prescribing crinmes, offenses and
penalties,"” further defining "tangi ble personal property" and
"t el econmuni cations service"; defining "nobile
t el ecommuni cati ons service"; further providing for rules
relating to the sourcing of the sales and use tax relating to
certain nobile tel ecommunications services; and providing for
special rules for tel ecomruni cations services.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 201(m and (rr) of the act of March 4,
1971 (P.L.6, No.2), known as the Tax Reform Code of 1971,
anmended or added April 23, 1998 (P.L.239, No.45) and May 24,
2000 (P.L.106, No.23), are anended and the section is anmended by
addi ng a clause to read:

Section 201. Definitions.--The followi ng words, terns and

phrases when used in this Article Il shall have the neaning
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ascribed to themin this section, except where the context

clearly indicates a different neaning:

* * %

(m "Tangi bl e personal property." Corporeal personal
property including, but not limted to, goods, wares,

mer chandi se, steam and natural and manufactured and bottl ed gas
for non-residential use, electricity for non-residential use,
prepai d tel ecomruni cati ons, prem um cable or prem um vi deo
progranmm ng service, spirituous or vinous |iquor and malt or
brewed beverages and soft drinks, interstate tel econmunications

service originating or termnating in this Conmonweal th and

charged to a service address in this Comonweal th (other than

nmobi | e tel econmuni cati ons service), intrastate

t el ecommuni cati ons service with the exception of (i) subscriber

I ine charges and basic |ocal tel ephone service for residential
use and (ii) charges for tel ephone calls paid for by inserting
noney into a tel ephone accepting direct deposits of noney to
operate, provided further, the service address of any intrastate

t el ecommuni cations service [is] (other than nobile

t el econmuni cati ons service) shall be deened to be within this

Commonweal th or within a political subdivision, regardl ess of

how or where billed or paid[.], intrastate and interstate nobile

t el econmuni cati ons services which are deened to be provided to a

custoner by a hone service provider under 4 U S.C. § 117(a)

(relating to sourcing rules), subject to the specific excepti ons

in 4 US. C. 8 116(c) (relating to rules for determning State

and | ocal governnent treatnent of charges related to nobile

t el econmuni cati ons services), if the place of prinmary use of

that customer is |located within this Commpnweal th, w t hout

regard to whet her individual transm ssions origi nate or
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termnate within this Commonweal th. Mobil e tel econmuni cati ons

services shall not include charges billed to a custoner whose

prinmary place of use is outside this Commpbnweal th. In the case

of any [such] interstate or intrastate tel econmunications

service (other than nobile tel ecormuni cati ons services), any

charge paid through a credit or paynment mechani sm whi ch does not
relate to a service address, such as a bank, travel, credit or
debit card, but not including prepaid telecomunications, is
deened attributable to the address of origination of the
t el econmuni cati ons servi ce.

* %k

(rr) "Tel ecommuni cations service." Any one-way transm ssion
or any two-way, interactive transm ssion of sounds, signals or
other intelligence converted to |ike formwhich effects or is
i ntended to effect meani ngful comrunications by electronic or
el ectromagneti c neans via wire, cable, satellite, |ight waves,
m crowaves, radi o waves or other transm ssion nedia. The term
i ncludes all types of telecomunication transm ssions, such as
| ocal, toll, wi de-area or any other type of tel ephone service;
private line service; telegraph service; radio repeater service;
Wi rel ess comruni cation service; personal comuni cations system

service; cellular telecomrunication service[;], including nobile

t el econmuni cati ons _service; specialized nobile radio service;

stationary two-way radi o service; and paging service. The term
does not include any of the follow ng:

(1) Subscriber charges for access to a video dial tone
system

(2) Charges to video programmers for the transport of video
pr ogr anmm ng.

(3) Charges for access to the Internet. Access to the
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I nternet does not include any of the foll ow ng:

(A) The transport over the Internet or any proprietary
network using the Internet protocol of telephone calls,
facsimle transm ssions or other telecomunications traffic to
or fromend users on the public switched tel ephone network if
the signal sent fromor received by an end user is not in an
I nt ernet protocol.

(B) Tel econmuni cation services purchased by an | nternet
service provider to deliver access to the Internet to its
cust oners.

* * %

(aaa) "Mobile tel econmuni cations service." Conmerci al

nobile radi o service, as defined in 47 CFR § 20.3 (relating to

definitions). For purposes of applying the provisions of this

article to nobile tel econmuni cati ons services, words and phrases

used in 4 US.C. 8 124 (relating to definitions) shall have the

meani ngs gi ven to such words and phrases in that act.

Section 2. The act is anmended by adding a section to read:

Section 228. Special Rules for Tel econmuni cati ons

Services.--(a) The provisions of 4 US.C. 88 116 (relating to

rules for determning State and | ocal governnent treatnent of

charges related to nobil e tel ecommuni cati ons servi ces) through

126 (relating to no i nference) shall apply for purposes of this

article to the sale or use of nobile tel econmuni cati ons

servi ces.

(b) (1) |In order to assign the place of primry use for

nmobi | e tel econmuni cati ons services pursuant to the Mbbile

Tel econmuni cati ons Sourci ng Act (Public Law 106-252, 114 Stat.

626) the secretary nay choose whether to furni sh honme service

providers with a database that matches addresses with taxi ng
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jurisdictions or to all ow hone service providers to enpl oy an

enhanced zip code in lieu of providing a dat abase.

(2) A hone service provider that uses a database furni shed

by the secretary or, if no database is provi ded, an enhanced zip

code, shall be held harnl ess fromany tax, charge or fee

liability that otherwi se would be due solely as a result of

reli ance on such dat abase or enhanced zi p code, provided that

the hone service provider conplies with the provisions of 4

U S.C. 88 119 (relating to el ectroni c databases for nati onw de

standard nuneric jurisdictional codes), 120 (relating to

procedure if no el ectroni c dat abase provided) and 121 (rel ati ng

to correction of erroneous data for place of prinmary use).

(3) A hone service provider shall be responsible for

obtai ni ng and mai ntai ning the custoner's place of prinmary use.

(4) A hone service provider that relies on i nformati on

provi ded by the custoner shall be held harnml ess from any t ax,

charge or fee liability that otherwi se would be due solely as a

result of reliance on such informati on, provided that the hone

service provider conplies with the provisions of 4 US.C. 88 121

and 122 (relating to determ nati on of place of prinmary use).

(c) (1) |If a custoner believes that an anpbunt of tax,

charge, fee or an assi gnnent of place of prinmary use or taxing

jurisdiction included on a billing is erroneous, the custoner

shall notify the hone service provider in witing. The custoner

shall include in this witten notification the street address

for the custoner's place of prinmary use, the account nane and

nunber for which the custoner seeks a correction, a description

of the error asserted by the custoner and any other infornmation

that the hone service provider reasonably requires to process

t he request.
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(2) Wthin sixty days of receiving a notice under this

section, the hone service provider shall reviewits records. |f

the revi ew shows that the amount of tax, charge, fee, assignnent

of place of primary use or taxing jurisdiction is in error, then

the hone service provider shall correct the error and refund or

credit the anmount of tax, charge or fee erroneously coll ected

fromthe custoner for a period of up to two years fromthe date

of the custoner's witten notice. If this review shows that the

anount of tax, charqge, fee, assignnent of place of prinmary use

or taxing jurisdiction is correct, then the home service

provi der shall provide a witten expl anation to the custoner.

(3) The procedures in this section shall be the first course

of renedy available to a custonmer who seeks correcti on of

assi gnnent of place of primary use or taxing jurisdiction or a

refund of or other conpensation for taxes, charges or fees

erroneously coll ected by the home service provider, and no cause

of action based upon a di spute arising fromsuch taxes, charges

or fees shall accrue to the extent otherwi se permtted by | aw

until a custoner has exhausted the rights and procedures set

forth in this section.

(d) (1) |If nontaxable charges for tel econmuni cati ons

services are aqgqgqregated with and not separately stated from

charges that are subject to taxation, then the charqges for

nont axabl e tel ecommuni cati ons servi ces nay be subject to

t axation unl ess the hone service provider can reasonably

identify charges not subject to taxation under this article from

its books and records that are kept in the requl ar course of

busi ness.

(2) |If charges for tel econmuni cati ons servi ces are not

subject to taxation, a custoner nay not rely upon the
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the custonmer's provider separately states the charqges for

nont axabl e tel ecommuni cati ons services from taxabl e charges or

the provider elects, after receiving a witten request fromthe

custoner in the formrequired by the provider, to provide

verifiabl e data based upon the provider's books and records that

are kept in the requl ar course of busi ness that reasonably

identify the nontaxabl e charges.

(e) For purposes of a tax inposed by a political

subdi vision, locality or other taxing authority subordinate to

the Commonwealth, which tax is in whole or in part inposed on or

measured by reference to nobile tel econmuni cati ons servi ces, the

tax shall only be i nposed on such nobil e tel ecommuni cati ons

services to the extent they are sitused to the taxing authority,

in accordance with the provisions of this article.

Section 3. The anmendment or addition of sections 201 and 228
of the act shall not affect the interpretation of those sections
with respect to any issue other than the inposition of tax on a
sale or use of nobile tel ecomruni cations service purchased at
retail.

Section 4. |If a court of conpetent jurisdiction enters a
final judgnent on the nerits that is based on Federal law, is no
| onger subject to appeal and substantially limts or inpairs the
essential elements of 4 U S.C. 88 116 through 126, then the
provi sions of this act shall be invalid and have no | egal effect
as of the date of entry of such judgnent.

Section 5. The provisions of this act shall apply to
custoner bills issued after August 1, 2002.

Section 6. This act shall take effect imediately.
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