PRI OR PRINTER S NO. 2776 PRINTER S NO. 3183

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2100 *%5”

I NTRODUCED BY MAHER AND Mcl LHI NNEY, OCTOBER 29, 2001

AS REPORTED FROM COMM TTEE ON STATE GOVERNMENT, HOUSE OF
REPRESENTATI VES, AS AMENDED, JANUARY 28, 2002

OCO~NOUITARWNE

AN ACT

Amendi ng the act of June 21, 1957 (P.L.390, No.212), entitled
"An act requiring certain records of the Comonwealth and its
political subdivisions and of certain authorities and other
agenci es perform ng essential governnental functions, to be
open for exam nation and inspection by citizens of the
Commonweal t h of Pennsyl vani a; authori zing such citizens under
certain conditions to make extracts, copies, photographs or
phot ostats of such records; and providing for appeals to the
courts of common pleas,” further providing for definitions,
for exam nation and inspection and for extracts, copies or
photostats; providing for denial of access to public records,
for redaction, for response to requests for access and for
final agency determ nations; further providing for appeal
fromdenial of right; and providing for court costs and
attorney fees, for penalty and for inmunity.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Sections 1 and 2 of the act of June 21, 1957
(P.L.390, No.212), referred to as the Right-to-Know Law, are
amended to read:

[Section 1. In this act the following terns shall have the
fol | ow ng neani ngs: ]

Section 1. Definitions.
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The foll owi ng words and phrases when used in this act shal

have the neani ngs given to themin this section unless the

context clearly indicates ot herw se:

[(1)] "Agency." Any office, departnent, board or conm ssion
of the executive branch of the Commonweal th, any political
subdi vi si on of the Conmonweal th, the Pennsyl vania Turnpi ke

Commi ssion, the State System of Hi gher Education or any State or

muni ci pal authority or simlar organization created by or
pursuant to a statute which declares in substance that such
organi zation perforns or has for its purpose the performance of
an essential governnmental function.

[(2)] "Public [Record] record.” Any account, voucher or
contract dealing with the receipt or disbursenent of funds by an
agency or its acquisition, use or disposal of services or of
supplies, materials, equipnent or other property and any m nute,
order or decision by an agency fixing the personal or property
rights, privileges, imunities, duties or obligations of any
person or group of persons: Provided, That the term "public
records” shall not mean any report, comrunication or other
paper, the publication of which would disclose the institution,
progress or result of an investigation undertaken by an agency
in the performance of its official duties, except those reports
filed by agencies pertaining to safety and health in industrial
plants; it shall not include any record, docunent, naterial,
exhi bit, pleading, report, nenorandum or other paper, access to
or the publication of which is prohibited, restricted or
forbi dden by statute | aw or order or decree of court, or which
woul d operate to the prejudice or inpairnment of a person's
reputation or personal security, or which would result in the

| oss by the Commonweal th or any of its political subdivisions or
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conmmi ssions or State or rmunicipal authorities of Federal funds,
excepting therefrom however the record of any conviction for any
crimnal act.

"Requester." Any—ettizenof this Commpawealth A PERSON who

request s access—topubliecrecords— | NFORVATI ON PURSUANT TO THI S
ACT.

"Response." Access to a publie record or an agency's witten

noti ce granting, denying or partially granting and partially

denyi ng access to a puble record.

[Section 2. Every public record of an agency shall, at
reasonabl e tinmes, be open for exam nation and inspection by any
citizen of the Commonweal th of Pennsyl vani a. ]

Section 2. Aeccess PROCEDURE FOR ACCESS to public records.

(a) GCeneral rule.--Unless otherwi se provided by |aw, a

public record shall be accessible for inspection and copyi ng by

a requester in accordance with this act. A public record shal

be provided to a requester in the medi umrequested if the public

record s—maintained EXISTS in that nediunt otherwi se, it shal
be provided in the mediumin which it is—aintained EX STS.

Public records shall be avail able for access during the requl ar

busi ness hours of an agency.
by —Reguests—An—agency ey reguireareqguest foraccess—to
be_i o I I ) . hall |
available forms—which rmay be used to make requests foraccess—
(B) WRI TTEN REQUESTS. - - AGENCI ES MAY FULFI LL ORAL REQUESTS

FOR RECORDS AND ANONYMOUS REQUESTS FOR RECORDS. | N THE EVENT

THAT THE REQUESTER W SHES TO PURSUE THE RELI EF AND REMEDI ES

PROVIDED FOR IN TH' S ACT, THE REQUESTER MUST | NI TI ATE SUCH

RELIEF WTH A VWRI TTEN REQUEST.

(© OTrHER REQUESTS. --A VWRI TTEN REQUEST FOR ACCESS TO RECORDS
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MAY BE SUBM TTED IN PERSON, BY MAIL, BY FACSIMLE OR TO THE

EXTENT PROVI DED BY AGENCY RULES, ANY OTHER ELECTRONI C MEANS. A

VWRI TTEN REQUEST SHALL BE ADDRESSED TO THE AGENCY HEAD OR OTHER

PERSON DESI GNATED IN THE RULES ESTABLI SHED BY THE AGENCY. A

VWRI TTEN REQUEST SHOULD | DENTI FY OR DESCRI BE THE RECORDS SOUGHT

WTH SUFFI C ENT_SPECI FICI TY TO ENABLE THE AGENCY TO ASCERTAI N

VH CH RECORDS ARE BEI NG REQUESTED AND SHALL | NCLUDE THE NAME AND

ADDRESS TO WHI CH THE AGENCY SHOULD ADDRESS | TS RESPONSE. A

VWRI TTEN REQUEST NEED NOT | NCLUDE ANY EXPLANATI ON OF THE

REQUESTER S REASON FOR REQUESTI NG OR | NTENDED USE OF THE

{¢) (D) Electronic access.--ln addition to the requirenents <—

of subsection (a), an agency may neke its public records

avai | abl e t hrough a—publecly—accessible VWorld W de Web—site ANY <—
PUBLI CLY ACCESSI BLE ELECTRONI C IMEANS.

(&) (E) Creation of a public record.--Wen responding to a <—

request for access, an agency shall not be required to create a

public record which does not currently exist or to conpil e,

mai ntain, format or organi ze a public record in a manner in

whi ch the agency does not currently conpile, nmaintain, format or

organi ze the public record.

{e)—Production—of—apubliec+record (F) CONVERSI ON OF AN <—
ELECTRONI C RECORD TO WRI TTEN FORM - - Not wi t hst andi ng subsecti ons

(a) and &) (E), if a public record is only maintai ned <—

electronically, an agency shall, upon request, make the public

record avail abl e on paper when responding to a request for

access in accordance with this act.

(G RETENTI ON OF RECORDS. - - AN AGENCY SHALL RETAIN PUBLIC <—

RECORDS | N ACCORDANCE W TH THE ACT OF AUGUST 14, 1963 (P.L. 839,

NO. 407), ENTITLED, AS AMENDED, "AN ACT CREATING A COUNTY RECORDS
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COW TTEE; | MPOSI NG PONERS AND DUTI ES UPON | T; AUTHORI ZI NG THE

PENNSYLVANI A HI STORI CAL_ AND MJUSEUM COWM SSI ON TO ASSI ST_AND

COOPERATE W TH I T; DEFI NI NG COUNTY RECORDS; AND AUTHORI ZI NG THE

DI SPOSI TI ON OF CERTAI N COUNTY RECORDS BY COUNTY OFFI CERS I N

COUNTI ES OF THE SECOND TO EIGHTH CLASS, " WTH 53 PA.C.S. CH 13

SUBCH. F (RELATING TO RECORDS), AND W TH THE STATE RECORDS

MANAGEMENT MANUAL

Section 2. Section 3 of the act is repeal ed.
Section 3. The act is anmended by addi ng sections to read:

Section 3.1. Denialeof access ACCESS to public records. <—

An agency nmay not deny a requester access to a public record

due to the intended use of the public record by the requester.

Secti on 3. 2. Redacti on.

If an agency deternines that a public record contains

i nformati on which is subject to access as well as information

which is not subject to access, the agency's response shal

grant access to the informati on which is subject to access and

deny access to the information which is not subject to access.

If the information which is not subject to access is an i nteqral

part of the public record and cannot be separated, the agency

shall redact fromthe public record the informati on which i s not

subj ect to access and the response shall grant access to the

i nformati on which is subject to access. The agency may not deny

access to the public record if the informati on which i s not

subject to access is able to be redacted. Infornmati on which an

agency redacts in accordance with this subsection shall be

deened a deni al under section 3. 3.

Secti on 3. 3. Response to WRI TTEN requests for access. <—

(a) GCeneral rule.--Upon receipt of a witten request for

access to a publie record, an agency shall make a good faith <—
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effort to respond as pronptly as possi bl e under the

ci rcunstances existing at the tine of the request, but shall not
exceed ten FlI VE busi ness days fromthe date theagency receives

I : . ded_i I ) by if
the THE WRI TTEN REQUEST | S RECElI VED BY THE AGENCY HEAD OR OTHER

PERSON DESI GNATED IN THE RULES ESTABLI SHED BY THE AGENCY FOR

RECEI VI NG SUCH REQUESTS. | F THE agency fails to proevide SEND t he

response wi thin ten FIVE busi ness days of the—agencys SUCH

recei pt of the WRI TTEN request for access, the WRI TTEN r equest

for access shall be deened deni ed.

(b)Y Exception.--Upon receipt of a witten reqguest for access

toapubliecrecord, if an agency determ nes that one of the

foll ow ng appli es:

(1) the request for access requires redacti on of a

public record in accordance with section 3.2;

(2) the request for access requires the retrieval of a

public record stored in a renpote | ocati on;

(3) atinely response to the request for access cannot

be acconpli shed due to iHlhress—vacationor—energency BONA
FI DE AND SPECI FI ED STAFFI NG LI M TATI ONS

(4) a legal reviewis necessary to detern ne whether the

public record is subject to access under this act;

(5) the requester has not conplied with the agency's

policies regardi ng access to public records; or

(6) the requester has—not—paid—the—applicablefees—or
costs REFUSES TO PAY APPL| CABLE FEES aut horized by SECTION 7

OF this act,

the agency shall previde SEND witten notice to the requester

wi thin ten FlI VE busi ness days of the agency's receipt of the

request for access. The notice shall include a statenent

20010H2100B3183 - 6 -
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noti fying the requester that the request for access is being

revi ewed, the reason for the review and a reasonable date that a

response i s expected to be provided. |If the date that a response

is expected to be provided is in excess of 680 30 days, the

request for access shall be deened deni ed.

(c) Denial.--1f an agency's response is a denial of a

WRI TTEN r equest for access, whether in whole or in part, the

response—shall—ineluder A WRI TTEN RESPONSE SHALL BE | SSUED AND

(1) A description of the publie record requested.

(2) The specific reasons for the denial, | NCLUD NG A

CI TATI ON OF SUPPORTI NG LEGAL AUTHORITY.

(3) The typed or printed nane, title, business address,

busi ness tel ephone nunber and signature of the public

official or public enpl oyee on whose authority the denial is

i ssued.

(4) DATE OF THE RESPONSE

{4 (5) The procedure to appeal the deni al of access

under seetion—3-—4 TH S ACT.

(d) Certified copies.--If an agency's response grants a

request for access, the agency shall, upon request, provide the

requester with a certified copy of a public record if the

requester pays the applicable fees PURSUANT TO SECTI ON 7.

Secti on 3. 4. Fi nal agency determ nati on.

(a) Filing of exceptions.--If a WRITTEN request for access

is denied, the requester nay file exceptions with the head of

t he agency denying the request for access within 15 busi ness

days of the mailing date of the agency's response. The excepti on

shall state alt+ grounds upon whi ch the requester asserts that

the publicrecord isanaccessible RECORD IS A public record and
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shal | rebut ADDRESS any drounds stated by the agency for

del ayi ng or denyi ng the request.

(b) Determ nation.--The agency head or his desi gnee shal

make a final determ nation regardi ng the exceptions within 30

days of the mailing date of the exceptions. Prior to i ssuing the

final determ nation regardi ng the exceptions, the agency head or

hi s desi gnee may conduct a hearing. The determ nation shall be

the final order of the agency. |If the agency head or his

desi gnee determ nes that the agency correctly deni ed the request

for access, the agency head or his designee shall provide a

witten explanation to the requester of the reason for the

Section 4. Section 4 of the act is anended to read:

[Section 4. Any citizen of the Comonweal th of Pennsylvani a
denied any right granted to himby section 2 or section 3 of
this act, nmay appeal from such denial. If such court determ nes
that such denial was not for just and proper cause under the
terms of this act, it may enter such order for disclosure as it
may deem proper. ]

Section 4. Appeal JUDI Cl AL APPEAL.

(a) Petition COVMONVEALTH AGENCY.--Wthin 30 days of the

mai |l ing date of a final determ nation of a Commobnweal th agency

affirm ng the denial of access, a requester may file a petition

for review or other docunent as m ght be required by rul e of

court with the Commpnwealth Court—Within 30 days—ef the mailing
date—of—a COVWONVEALTH COURT

(B) OTHER AGENCY.--WTH N 30 DAYS OF A DENI AL BY THE AGENCY

UNDER SECTION 3.3(C) OR OF THE MAILING DATE CF A fina

deterni nati on of any other agency affirnm ng the deni al of

access, a requester nay file a petition for review or other

20010H2100B3183 - 8 -
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docunent as m ght be required by rule of court with the court of

commpn pleas for the county where the agency's office or

facility is located OR BRING AN ACTION IN THE LOCAL NMAG STERI AL

DISTRICT. A REQUESTER IS ENTITLED TO A REASONED DECI SI ON

CONTAI NI NG FI NDI NGS OF FACT_AND CONCLUSI ONS OF LAW BASED UPON

THE EVI DENCE AS A VHOLE VWHI CH CLEARLY AND CONCI SELY STATES AND

EXPLAINS THE RATI ONALE FOR THE DECI SI ONS SO THAT ALL CAN

DETERM NE VHY AND HOW A PARTI CULAR RESULT WAS REACHED.

By —Record (C) RECORD ON APPEAL. --The record before a court

shal|l consist of the request; the agency's response; the

requester's exceptions, |F APPLI CABLE; the hearing transcript,

if any; and the agency's final determ nation, |F APPL|I CABLE

Section 5. The act is anmended by addi ng sections to read:

Section 4.1. Court costs and attorney fees.

(a) ©Ceneral—rule REVERSAL OF AGENCY DETERM NATION.--If a

court reverses an agency's final determ nation, the court nay

award reasonabl e attorney fees and costs of litigation, or an

appropri ate portion thereof, to a requester if the court finds

either of the foll ow ng:

(1) the agency willfully or with wanton di sregard

deprived the requester of access to public records subject to

access under the provisions of this act; or

(2) the exenptions, exclusions or defenses asserted by

the agency in its final determ nati on were not based on a

reasonabl e i nterpretati on of | aw.

(b)Y Sanctions for frivolous requests or appeals.--If a court

affirnse an agency's final determ nation, the court nay award

reasonabl e attorney fees and costs of litigation, or an

appropri ate portion thereof, to the agency if the court finds

that the | egal challenge to the agency's final deterni nati on was

20010H2100B3183 - 9 -
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frivol ous or brought w thout substantial justification. Fhe <—
. i ) I | I ) I
: Ki : T : I
| hi f I " e frivel
il ed frivel I | hi L T
I | of : | e Likel I
) TIN | : e ivol s
Section 5. Penalty PENALTI ES. <—
ndividual : -
(A SUMVARY OFFENSE. - - AN AGENCY, PUBLIC COFFI Cl AL OR PUBLI C <—

EMPLOYEE who violates this act with the i ntent and purpose of

violating this act commts a sunmary of fense and shall, upon

convi ction, be sentenced to pay a fine of not nore than $100

pl us costs of prosecution.

(B) CIVIL PENALTY. --AN AGENCY, PUBLIC OFFICIAL OR PUBLIC <—

EMPLOYEE WHO DCOES NOT_PROVPTLY COVPLY W TH A COURT ORDER UNDER

THIS ACT IS SUBJECT TO A CIVIL PENALTY OF NOT MORE THAN $100 PER

DAY UNTIL THE PUBLI C RECORDS ARE PROVI DED.

Secti on 6. | nmuni ty.

(A) GENERAL RULE. - - Except as provided in sections 4.1 and 5, <—

no agency, public official or public enpl oyee shall be |iable

for civil or crimnal damages or penalties resulting fromthe
rel ease er—failuretorelease informtioninaccordance—with <—

hi :  ail I it h thi .

) . hi hall I :

bl | ) L ) : I ‘g ) | :

thisaect—
Seet+on—F—TFhts—aet—shatl—take etteet+nB66-days—

OF A PUBLI C RECORD | N ACCORDANCE WTH THI S ACT. <

(B)  SCHEDULES. - - NO AGCENCY, PUBLIC OFFICIAL OR PUBLIC

20010H2100B3183 - 10 -
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EMPLOYEE SHALL BE LIABLE FOR CIVIL OR CRIM NAL_ DAMVAGES OR

PENALTI ES UNDER THI S ACT _FOR COVPLYI NG W TH ANY WRI TTEN PUBLI C

RECORD RETENTI ON AND DI SPOSI TI ON SCHEDULE.

SECTION 7. FEE LI M TATI ONS.

(A) POSTAGE. - - FEES FOR POSTAGE MAY NOT EXCEED THE ACTUAL

COST_OF_MAI LI NG

(B) PHOTOCOPYI NG. - - FEES FOR PHOTOCOPYI NG MUST BE REASONABLE

AND BASED ON PREVAI LI NG FEES FOR COVPARABLE PHOTOCOPYI NG

SERVI CES PROVI DED BY LOCAL BUSI NESS ENTI TI ES.

(©)_ LIMTATIONS. --NO OTHER FEES MAY BE | MPOSED UNLESS THE

AGENCY NECESSARI LY | NCURS COSTS FOR COVPLYI NG W TH THE REQUEST,

AND SUCH FEES MJUST BE REASONABLE.

(D) PREPAYMENT. - - PRIOR TO GRANTI NG A REQUEST FOR ACCESS | N

ACCORDANCE WTH THI S ACT, AN AGENCY MAY REQUI RE A REQUESTER TO

PREPAY AN ESTI MATE OF THE FEES AUTHORI ZED UNDER THI S SECTION | F

THE FEES REQUI RED TO FULFILL THE REQUEST ARE EXPECTED TO EXCEED

SECTI ON 8. | MPLEMENTATI ON.

(A)  REQUI REMENT. - - AN AGENCY SHALL ESTABLI SH WRI TTEN POLI Ol ES

AND NMAY PROVULGATE REGULATI ONS NECESSARY TO | MPLEMENT THI S ACT.

(B) CONTENT.--THE WRITTEN POLI CIES SHALL | NCLUDE THE NAME OF

THE OFFI CE TO VWHI CH REQUESTS FOR ACCESS SHALL BE ADDRESSED AND A

LI ST OF APPL| CABLE FEES.

(©) PROHIBITION. --A POLI CY OR REGULATI ON MAY NOT | NCLUDE ANY

OF THE FOLLOW NG

(1) A LIMTATION ON THE NUMBER OF PUBLI C RECORDS WH CH

MAY BE REQUESTED OR MADE AVAI LABLE UNDER SECTI ON 2.

(2) A REQUI REMENT TO DI SCLOSE THE PURPOSE OR MOTI VE FOR

THE REQUEST FOR ACCESS.

(D) ACCESS. --THE POLI CIES SHALL BE CONSPI CUOUSLY POSTED AT
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THE AGENCY_ AND MVAY BE NMADE AVAI LABLE BY ELECTRONI C MEANS.

SECTI ON 9. PRACTI CE AND PROCEDURE.

THE PROVISIONS OF 2 PA.C.S. (RELATING TO ADM NI STRATI VE LAW

AND PROCEDURE) SHALL NOT APPLY TO THI S ACT.

SECTION 6. | F AN AGENCY RECEI VES A REQUEST FOR A PUBLIC
RECORD THAT |'S SUBJECT TO A CONFI DENTI ALI TY AGREEMENT EXECUTED
BEFORE THE EFFECTI VE DATE OF TH S ACT, THE LAWI N EFFECT AT THE
TI ME THE AGREEMENT WAS EXECUTED, | NCLUDI NG JUDI Cl AL

© o0 N oo o A~ wWw N P

| NTERPRETATI ON OF THE LAW SHALL GOVERN ACCESS TO THE PUBLI C

=Y
o

RECORD UNLESS ALL PARTIES TO THE CONFI DENTI ALI TY AGREEMENT AGREE

=
=

I'N VRI TI NG TO BE GOVERNED BY THI S ACT.

=
N

SECTION 7. TH S ACT SHALL TAKE EFFECT | N 180 DAYS.
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